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INTRODUCTION
Tshwane South College for FET appreciates the opportunity to reflect and give comments on the FURTHER EDUCATION and TRAINING COLLEGES AMENDMENT BILL, 2011.

In essence the Tshwane South College for FET is in favour of the proposed deletion of [Member of the Executive Council with Minister and [Head of Department with Director-General] in all applicable sections.

As Tshwane South College for FET we strongly suggest that the Constitution at present empowers the Provinces be amended.

Our input will be based on each section as it appears in the Amendment Bill.
AMENDMENT OF SECTION 1 OF ACT 16 OF 2006
Section 1 of the Further Education and Training Colleges Act, 2006 (hereinafter referred to as the principal Act), is hereby amended by:

(a) The deletion of the definition of "Head of Department": "['Head of Department' means the head of a provincial department of education;]";

(b) The deletion of the definition of "Member of the Executive Council": "['Member of the Executive Council' means the Member of the Executive Council of a province who is responsible for education in that province;]"; and

(c) the substitution for the definition of "policy" of the following definition: "'policy' means-

"[(a)] policy determined by the Minister in terms of the National Education Policy Act, 1996 (Act 27 of 1996); [or]

[(b) Policy determined by the Member of the Executive Council in terms of a provincial law;]";
Comments

In essence the Tshwane South College for FET concurs with the proposed deletion of [Member of the Executive Council with Minister and [Head of Department with Director-General] in all applicable sections.

AMENDMENT OF SECTION 3 OF ACT 16 OF 2006

Section 3 of the principal Act is hereby amended by the substitution for subsections (1), (3), (4) and (5) of the following subsections:

"(1) The [Member of the Executive Council] Minister may, by notice in the Gazette and from money appropriated for this purpose [by the provincial legislature], establish a public college.".

"(3) Despite subsection (2) but subject to subsection (4), a public college may not, without the concurrence of the [Member of the Executive Council] Minister, dispose of or alienate in any manner any movable or immovable property acquired with the financial assistance of the State or grant to any person any real right therein or servitude thereon.".
"(4) The [Member of the Executive Council] Minister-

(a) May determine that certain categories of assets below a certain value may be alienated without his or her concurrence; and

(b) must publish the value contemplated in paragraph (a) by notice in the Gazette.".

"(5) The [Head of Department] Director-General may inspect, and must compile an inventory of all[,] the assets of a public college.".
Comments
In essence the Tshwane South College for FET concurs and is in favour of the proposed deletion of [Member of the Executive Council with Minister and [Head of Department with Director-General] in all applicable sections.

AMENDMENT OF SECTION 4 OF ACT 16 OF 2006
Section 4 of the principal Act is hereby amended by the substitution for subsections (1) and (3) of the following subsections:

"(1) The [Member of the Executive Council] Minister may, by notice in the Gazette, declare any institution providing further education and training as a public college.".

"(3) The [Member of the Executive Council] Minister may act in terms of subsection (1) only-

(a) (i) after consulting the [Minister and the] council of the institution, if it is a public institution;

(ii) with the concurrence of the responsible Minister[, Member of the Executive Council] or authority of the institution, if the institution is administered, controlled or funded by an organ of State other than the [provincial] [d]Department [of education]; or

(iii) with the concurrence of the owner and the relevant Member of the Executive Council responsible for finance, if it is a private institution; and"

Comments

In essence the Tshwane South College for FET concurs and is in favour of the proposed deletion of [Member of the Executive Council with Minister and [Head of Department with Director-General] in all applicable sections as well as the deletion of provincial department.

AMENDMENT OF SECTION 5 OF ACT 16 OF 2006

Section 5 of the principal Act is hereby amended by the substitution for subsections (6) and (7) of the following subsections:

"(6) The [Member of the Executive Council] Minister must in the notice contemplated in section 3(1) establish an interim council for the public college for a period not exceeding six months to perform the functions relating to the governance of the college until a council is established in terms of section 9(1 ).".

"(7) The [Member of the Executive Council] Minister may extend the period referred to in subsection (6) once or for a further period not exceeding six months.".

Comments

In essence the Tshwane South College for FET concurs and is in favour of the proposed deletion of [Member of the Executive Council with Minister].
AMENDMENT OF SECTION 6 OF ACT 16 OF 2006

Section 6 of the principal Act is hereby amended by the substitution for subsections (1), (2), (5) and (7) of the following subsections:

"(1) Subject to subsection (2), the [Member of the Executive Council] Minister may [, in consultation with the Minister and] by notice in the Gazette, merge two or more public colleges into a single college.".

"(2) Before merging two or more public colleges the [Member of the Executive Council] Minister must-

Comments

In essence the Tshwane South College for FET concurs and is in favour of the proposed deletion of [Member of the Executive Council with Minister].
(a) give written notice to the colleges in question of the intention to merge them;

(b) Publish a notice giving the reasons for the proposed merger in one or two newspapers circulating in the area in which the colleges in question are situated;
(c) give the councils of the colleges in question and any other interested persons an opportunity to make representations within at least 90 days from the date of the notice referred to in paragraph (b); and

(d) Consider such representations.".

"(5) The [Member of the Executive Council] Minister must, after consultation with the councils of the public colleges that are to be merged, determine by notice contemplated in subsection (1)-

(a) The date of establishment of the college;

(b) The name of the college; and

(c) The physical location and official address of the college.".

"(7) The [Member of the Executive Council] Minister may extend the period referred to in subsection (6) once for a further period not exceeding six months.".

Comments

In essence the Tshwane South College for FET concurs and is in favour of the proposed deletion of [Member of the Executive Council with Minister].
Since the mergers have already taken place no comment is applicable here.
AMENDMENT OF SECTION 7 OF ACT 16 OF 2006
Section 7 of the principal Act is hereby amended by the substitution for subsections (1), (2), and (3) of the following subsections:

"(1) The [Member of the Executive Council] Minister may determine that the governance of two or more colleges must vest in a single council if-

(a) it is in the best interests of education and the colleges;

(b) it is in the public interest; or

(c) he or she was so requested by the councils of those colleges.".

"(2) The [Member of the Executive Council] Minister may not act in terms of subsection (1) unless he or she has-

(a) given written notice to the colleges in question of the intention to merge them;

(b) given notice in the Gazette of his or her intention so to act;

(c) given the councils of the colleges in question and interested parties an opportunity to make written submissions to him or her within a period of not less than 90 days; and

(d) considered all such submissions.".

"(3) The [Member of the Executive Council] Minister must, by notice in the Gazette, determine the composition of the single council in a manner that ensures that-

(a) each public college is equitably represented; and

(b) it complies with section 10 (6), (7) and (9).".

Comments
Since the mergers have already taken place no comment is applicable here.

In essence the Tshwane South College for FET concurs and is in favour of the proposed deletion of [Member of the Executive Council with Minister].
AMENDMENT OF SECTION 8 OF ACT 16 OF 2006

Section 8 of the principal Act is hereby amended by the substitution for subsections (1), (2), and (3) of the following subsections:

"(1) The [Member of the Executive Council] Minister may by notice in the Gazette, close a public college.".

"(2) The [Member of the Executive Council] Minister may not act in terms of subsection (1) unless he or she has-

(a) [consulted with the Minister; (b)] given written notice to the college in

question of the intention to close it;

[(c)]!.given notice in the Gazette of his or her intention so to act;

[(d)](c) given the council of the college in question and interested parties an opportunity to make written representations within a period of not less than 90 days; and

[(e)](d) considered those representations.".

"(3) If a public college is closed under subsection (1)

(a) all assets and liabilities of such college must, after such closure, be dealt with according to law by the [Member of the Executive Council] Minister; and

(b) any assets ... remaining after payment of all liabilities ... vest in the [Member of the Executive Council] Minister.".

Comments

Since the mergers have already taken place no comment is applicable here.

In essence the Tshwane South College for FET concurs and is in favour of the proposed deletion of [Member of the Executive Council with Minister].
AMENDMENT OF SECTION 1 0 OF ACT 16 OF 2006
Section 10 of the principal Act is hereby amended by -

(a) the substitution for subparagraph (iv) of paragraph (a) of subsection (2) of the following subparagraph:

"(iv) be approved by the [Member of the Executive Council] Minister;";

(b) the substitution for paragraph (b) of subsection (2) of the following paragraph:

"(b) determine the language policy of the public college, subject to the approval of the [Member of the Executive Council] Minister; and ";

(c) the substitution of paragraph (b) of subsection (4) of the following paragraph:

"(b) five external persons appointed by the [Member of the Executive Council] Minister;";

(d) the substitution for subsection (6) of the following subsection:

"(6) The council must, in consultation with the [Member of the Executive Council] Minister, appoint four additional external persons with financial, human resources and legal skills as members of the council.".

Comment

Will the four additional members be appointed by Council and then ratified by the Minister?
(e) the substitution for subsection (7) of the following subsection:
"(7) The manner in which the members of the council contemplated in subsection (4) (c) to (g) are to be elected, must, where applicable, be the Gazette [or in terms of a provincial law] and must, in so far as it is practically possible, ensure that-

"(a) the functions of the council or interim council are performed according to the highest professional standards;

"(b) the council or interim council is broadly representative of the further education and training system and related interests;

"(c) the members have a thorough knowledge and understanding of the further education and training sector;

"(d) the members appreciate the role of further education and training in reconstruction and development; and

"(e) the council is broadly representative of the community served by the public college in respect of race, gender and disability.".

(f) the substitution for paragraph (b) of subsection (8) of the following paragraph:

"(b)employed by the [Member of the Executive Council] Minister;";

(g) the substitution for subsection (9) of the following subsection:

"(9) [The] A member[s] of a council-

(a) must be person[s] with knowledge and experience relevant to the objects and governance of the public higher education institution concerned; [and]

(b) must participate in the deliberations of the council in the best interests of the public higher education institution concerned; and

(c) must declare any business, commercial or financial activities undertaken for financial gain that may raise a possible conflict of interest;

(d) may not place him or her under any financial or other obligation to outside individual or organization that might seek to influence performance and function of the council;

(e) (i) may not have a conflict of interest with the institution; 
(ii) may not have a direct or indirect financial, personal or other interest in any matter to be discussed at a meeting and which entails or may entail a conflict or possible conflict of interest must, before or during such meeting, declare the interest;

(iii) must in writing, inform the chairperson of a meeting, before a meeting, of a conflict or possible conflict of interest of a council member of which such person may be aware;

(iv) is obliged to excuse him or herself from the meeting during the discussion of the matter and the voting thereof.".

(h) the substitution for subsection (10) of the following subsection:

"(10) The [Member of the Executive Council] Minister must-".

(a) by notice by notice in the Gazette, or by any other reasonably practicable means, invite nominations for the appointment of the members contemplated in subsection (4) (b); and

(b) consider the nominations and appoint the members with due regard to the criteria contemplated in this section.".

Comment

Tshwane South College for FET concurs with the elaboration of the duties of the council and will support the changes, if any, in a positive and constructive manner.
AMENDMENT OF SECTION 14 OF ACT 16 OF 2006
Section 14 of the principal Act is hereby amended by the substitution for the following section:

"The establishment, composition, manner of election, term of office, functions and privileges of the student representative council of a public college must be determined by the council after consultation with the students of the college, subject to policy determined by the [Member of the Executive Council] Minister.".

Comment

In agreement
AMENDMENT OF SECTION 17 OF ACT 16 OF 2006

Section 17 of the principal Act is hereby amended by the substitution for subsections (1) and (3) of the following subsections:

"(1) Subject to applicable policy determined by the Minister, the council of a public college determines the admission policy of the college, after consulting the academic board and with the approval of the [Member of the Executive Council] Minister.".

"(3) The council may, subject to applicable policy, the approval of the [Head of Department] Director-General and after consultation with the academic board-

(a) determine admission requirements in respect of particular further education and training programmes;

(b) determine the number of students who may be admitted for a particular further education and training programme and the manner of their selection;

(c) determine the minimum requirements for readmission to study at the public college in question; and number of students who may be admitted for a particular further education and training programme and the manner of their selection; and

(d) refuse the readmission of a student who fails to satisfy the minimum requirements for readmission.".

Comment

Tshwane South College for FET will comply provided that the required policies are drafted, approved by the Academic Board and ratified by the Council
AMENDMENT OF SECTION 19 OF ACT 16 OF 2006
Comment

It is noted that section 19 has been repealed.

TSHWANE SOUTH COLLEGE for FET supports the deletion of section 19(1) and (3) as it is in line with the FETC Act, 2006 (Act 16 of 2006) as was promulgated and thereafter.

However, with regard to the proposed deletion of section 19(2) the question arises whether the Amendment Bill should not establish the relationship that should exist between the management staff and the college council. Does the deletion of section 19 imply that the management staff has no accountability and reporting function to the college council? Even in matters that are directly related to a council’s governance responsibilities?

AMENDMENT OF SECTION 20 OF ACT 16 OF 2006

Section 20 of the principal Act is hereby amended by the substitution for section 20 of the following section:

(1) The College is the employer of all lecturers and support staff.

(2) Subject to this Act, the Labour Relations Act, the Basic Conditions of Employment Act, the Employment Equity Act and any other applicable law, the council must establish posts for lecturers and support staff.

(3) The council must appoint and remunerate staff from the funds allocated in accordance with the norms and standards contemplated in section 23 and other income received by the college from other sources.

(4) Despite anything to the contrary in any other law but subject to this section, the Labour Relations Act or any other collective agreement concluded by a bargaining council that has jurisdiction in respect of employees of a public college, the council must determine the functions, conditions of service and privileges of lecturers and support staff.

(5) The lecturers and support staff are accountable to the principal.

(6) When presenting the annual budget contemplated in section 22 the council must provide sufficient details of any posts envisaged in terms of subsection (2), including the estimated cost relating to the employment of lecturers and support staff in such posts and the manner in which it is proposed that such costs will be met.

(7) The lecturers and support staff contemplated in subsection (1) must be employed in compliance with the basic values and principles referred to in section 195 of the Constitution of the Republic of South Africa, 1996, and factors to be taken into account when making appointments include, but are not limited to-

(a) the ability of the candidates;

(b) the principle of equity;

(c) the need to redress past injustices; and

(d) the need for representivity.

(8) The council must adopt a Disciplinary Code for lecturers and support staff in accordance with the college statute.)

Comment
For persons who do not have an understanding of how posts are created and allocated, it may be difficult to understand section 20(1)(a) as it is worded.

Reference is made in section 20(1) (b) to “non-lecturer staff” – concern about definitions and use of terminology.
Section 20(1(a) states that lecturers will be appointed in terms of the FETC Act. However, there is no reference in subsection (1) (b) to the act in terms of which “non-educator staff (support staff ?) will be appointed. If this subsection is read together with section 54(1) (as amended by clause 33 of the Amended Act), it seems as if support staff will also be appointed in terms of the FETC Act. Is this assumption correct?

In view of the above, TSHWANE SOUTH COLLEGE for FET suggests that section 20(1) be reworded as follows (for clarity sake):

“20(1) Subject to the norms prescribed for the provisioning of posts –

(a) The lecturer establishment of a public college consists of posts created by the Minister and allocated to public colleges by the Director-General of the Department of Higher Education and Training.

(b) Lecturers appointed to such lecturer posts are appointed in terms of this Act.”

(c) The support staff establishment of a public college is determined in terms of the Public Service Act, 1994 (Proclamation 103 of 1994).

(d) Support staff appointed to such public servant posts in terms of this Act”.

Can it be assumed that support staff will be appointed to public service posts?

TSHWANE SOUTH COLLEGE for FET supports the insertion of subsections 20(2) and 20(3) provided that attention is given to the use of “non-lecturer”.
We note that in terms of subsections (20)(2) and 20(3) a public college may establish posts while in the current FETC Act, 2006 (Act 16 of 2006) the college council must establish posts. In subsection 20(4) (a) the college council must determine the functions, conditions of service and privileges of staff.

It is not clear what the difference is between the establishment of posts and determination of; inter alia, conditions of service. Why has the authority to establish posts been given to the college and the authority to determine conditions of service etc to the council? Is there a specific reason? Perhaps related to the college being the juristic person?
Section 20(4) (b): It is noted that the Further Education and Training Act, 1998 (Act 98 of 1998) (repealed) had contained a similar provision. This provision was unfortunately not included in the FETC Act, 2006 (Act 16 of 2006).

We believe it is imperative that employees doing the same work, on the same level of responsibility, etc, should be remunerated on the same level.

It is also noted that this subsection refers to “the salary that (shall) not be less than ….”.  

Is it the intention to allow college councils to pay employees more than what state-employed lecturers are earning?

Subsection 20(4)(b) refers to “salary (that) shall not be less …” What is considered to be a salary? It should be noted that the Basic Conditions of Employment Act does not refer to a “salary”, but defines “remuneration” as “any payment in money or kind, or both in money and in kind, made or owing to any person in return for that person working for any other person, including the State, …”

TSHWANE SOUTH COLLEGE for FET suggests that “salary” be replaced by “remuneration” and that it is defined in accordance with the Basic Conditions of Employment Act, 1997 (Act 75 of 1997).
Subsection 20(4)(b) states “…salary …. shall not be less than the salary paid to an educator - ..”

Can we assume that “educator” actually refers to “lecturer”?

Should subsection 20(4)(b)(ii) be interpreted as follows:

(ii) who performs the same or equivalent work as such a college employed lecturer”?
APPOINTMENT OF LECTURERS AND SUPPORT STAFF
(1) (a) The lecturer establishment of a public college is determined by the allocation of posts by the Director-General from the Department of Higher Education and Training from the post establishment created by the Minister and lecturers appointed in such posts are employed in terms of this Act.

(b) The non-lecturer establishment of a public college is determined in terms of the Public Service Act, 1994 (Proclamation 103 of 1994).

(2) Subject to this Act, the Labour Relations Act. 1995 (Act 66 of 1995), and any other applicable law, a public college may establish posts for lecturers and employ lecturers additional to the establishment referred to in subsection (1) and
(3) Subject to this Act, the Labour Relations Act, 1995 (Act 66 of 1995), and any other applicable law, a public college may establish posts for non-lecturers and employ non-lecturer staff additional to the establishment referred to in subsection (1) (b).
(4) (a) The Council must determine the functions, conditions of service and privileges of the staff contemplated in subsections (2) and (3), subject to the applicable labour law and paragraph (b).

(b) The salary payable to a lecturer contemplated in subsection (2) shall not be less than the salary paid to an educator-

(i) contemplated in subsection (1) (a); and

(ii) who performs the same or equivalent work as such lecturer, unless collectively agreed to in a bargaining council established in terms of the Labour Relations Act, 1995 (Act 66 of 1995).

(5) A member of staff may not conduct business directly or indirectly with the public further education and training college which business is in conflict of interest with the public further education and training college concerned.

(6) Business referred in subsection (5) relates to conduct that is aimed at receiving any direct or indirect financial personal gain that does not form part of the employment relationship contemplated in subsection (1 ).

(7) When presenting the annual budget contemplated in section 22 (4) the council must provide sufficient details of any posts envisaged in terms of subsections (2) and (3), including the estimated cost relating to the employment of staff in such posts and the manner in which it is proposed that such cost will be met.

(8) The staff contemplated in subsections (2) and (3) must be employed in compliance with the basic values and principles referred to in section 195 of the Constitution, and factors to be taken into account when making appointments include but are not limited to-

(a) The ability of the candidates;

(b) The principle of equity;

(c) The need to redress past injustices; and

(d) The need for representation.".
Comment

Will lecturers be appointed in terms of present Collective Agreements or will a new body be established specifically for the FET-sector?
AMENDMENT OF SECTION 22 OF ACT 16 OF 2006

Section 22 of the principal Act is hereby amended by -

(a) the substitution for subsection (1) of the following subsection:

"(1) The [Member of the Executive Council] Minister must from money appropriated [by the provincial legislature] fund public colleges on a fair, equitable and transparent basis;";

(b) the substitution for subsection (2) of the following subsection:

"(2) The [Member of the Executive Council] Minister may, subject to the norms and standards determined in terms of section 23, impose-

(a) any condition in respect of an allocation of funding contemplated in subsection (1); and

(b) different conditions in respect of different public colleges, different further education and training programmes or different allocations, if there is a reasonable basis for such differentiation.".

(c) the substitution for subsection (3) of the following subsection:

"(3) Subject to the requirements in the minimum norms and standards determined in terms of section 23, the [Member of the Executive Council] Minister must determine further appropriate measures for the redress of past inequalities.".

(d) the substitution for subsection ( 4) of the following subsection:

"(4) The [Member of the Executive Council] Minister must, on an annual basis, provide sufficient information to public colleges regarding the funding referred to in subsection (1) to enable the colleges to prepare their budgets for the next financial year.".
Comment

What will the basis of the funding model entail? Is it going to be based on FTE’s (full-time equivalents) or will it be based on head counts?

A further concern is the funding of artisan training conducted by colleges. Will this be funded through the NSF?

AMENDMENT OF SECTION 23 OF ACT 16 OF 2006

Section 23 of the principal Act is hereby amended by the substitution for the following section:

"Subject to the Constitution and this Act, the Minister must, after consultation with [the Council of Education Ministers and] the Minister of Finance, determine minimum norms and standards for the funding of public colleges.".

Comment

What will the basis of the funding model entail? Is it going to be based on FTE’s (full-time equivalents) or will it be based on head counts?
Will there be additional funding available for artisan training and in which manner will this funding be channeled to FET Colleges?
AMENDMENT OF SECTION 24 OF ACT 16 OF 2006

Section 24 of the principal Act is hereby amended by -

(a) the substitution for paragraph (d) of subsection (1) of the following paragraph:

"(d) money raised by means of loans, subject to the approval of the [Member of the Executive Council] Minister;";

(b) the substitution for subsection (2) of the following subsection:

"(2) A public college may not raise money by means of a loan or overdraft without the approval of the[Member of the Executive Council] Minister;";

(c) the substitution of subsection (3) of the following subsection:

"(3) If a person lends money or grants an overdraft to a public college without the approval of the [Member of the Executive Council] Minister, the State and the college are not bound by the contract of lending money or an overdraft agreement.".

Comment

In agreement
AMENDMENT OF SECTION 25 OF ACT 16 OF 2006

Section 25 of the principal Act is hereby amended by –

(a) the substitution for subsection (1) of the following subsection:

"(1) the council of a public college must, in a manner determined by the [Member of the Executive Council] Minister-

(a) keep records of all its proceedings;

(b) keep complete accounting records of all assets, liabilities, income and expenses and any other financial transactions of the public college as a whole, of its substructures and of other bodies operating under its auspices; and

(c) implement internal audit and risk management systems which are not inferior to the standards contained in the Public Finance Management Act, 1999 (Act 1 of 1999).

(b) the substitution for subsection (3) of the following subsection:

"(3) The council of a public college must, in respect of the preceding financial year, and by a date or dates and in the manner determined by the [Member of the Executive Council] Minister, provide the [Member of the Executive Council] Minister with-

(a) a report on the overall managernent and governance of the college;

(b) a report on the overall performance of students on the programmes offered by the college;

(c) a duly audited statement of income and expenditure; and

(d) a balanced sheet and cash flow statement."; and

(c) the substitution for subsection (4) of the following sub-section:

"(4) The council of a public college must provide the [Member of the Executive Council] Minister with such additional information as the [Member of the Executive Council] Minister may require.".
Comment

Tshwane South College for FET will comply in terms of General Acceptable Accounting Principles.
AMENDMENT OF SECTION 26 OF ACT 16 OF 2006

Section 26 of the principal Act is hereby amended by -

(a) the substitution for subsection (1) of the following subsection:

"(1) If the management staff or council of a public college fails to comply with any provision of this Act under which an allocation [from money appropriated by the provincial legislature] is paid to the college, or with any condition subject to which any allocation is paid to the public college, the [Member of the Executive Council] Minister may call upon the management staff or council to comply with the provision or condition within a specified period.".

(b) the substitution for subsection (2) of the following subsection:

"(2) If the management staff or council thereafter fails to comply with the provision or condition timeously, the [Member of the Executive Council] Minister may withhold payment of any portion of any allocation [appropriated by the provincial legislature] in respect of the public college concerned.".

(c) the substitution for subsection (3) of the following subsection:

"(3) Before taking action under subsection (2), the [Member of the Executive Council] Minister must-

(a) give notice to the management staff or council of the public college concerned of the intention so to act;

(b) give such management staff or council a reasonable opportunity to make representations; and

(c) consider such representations."; and

(d) the substitution for subsection (4) of the following subsection:

"(4) If the [Member of the Executive Council] Minister acts under subsection (2), a report regarding the action must be tabled [in the provincial legislature by the Member of the Executive Council) as soon as reasonably practical after the action.".
Comment

In agreement
AMENDMENT OF SECTION 28 OF ACT 16 OF 2006

Section 28 of the principal Act is hereby amended by the substitution for paragraph (a) of the following paragraph:

"(a) registered or recognised as a juristic person in terms of the Companies Act, 1973 (Act 61 of 1973) or the Companies Act. 2008 (Act 71 of 2008), upon enactment; and".

Comment

In agreement
AMENDMENT OF SECTION 31 OF ACT 16 OF 2006

Section 31 of the principal Act is hereby amended by the deletion of paragraph (b) of subsection (2):

"(b) [The registrar must notify the relevant Head of Department of the registration of a private college in that province.(c)) If the registrar decides not to grant the application, the registrar must advise the applicant in writing of the decision and furnish the applicant with written reasons for the decision.".

Comment

Not applicable to FET
AMENDMENT OF SECTION 41 B OF ACT 16 OF 2006

Section 41 B of the principal Act is hereby amended by -

(a) the deletion of subsection (2) and (3):

"[(2) In determining national policy for education and training at colleges, the Minister shall take into account the competence of the provincial legislatures in terms of section 146 of the Constitution, and the relevant provisions of any provincial law relating to education.]

[(3) Subject to the Constitution, national policy shall prevail over the whole or a part of any provincial policy on further education and training if there is a conflict between the national and provincial policies.]".

Comment

In agreement
AMENDMENT OF SECTION 41 D OF ACT 16 OF 2006

Section 41 D of the principal Act is hereby amended by-

(a) the substitution for subsection (1) of the following subsection:

"(1) Policy contemplated in section 41 B shall be determined by the Minister [after consultation with the Council of Education Ministers established by section 41 H].

Comment

In agreement
AMENDMENT OF SECTION 41 E OF ACT 16 OF 2006

Section 41 E of the principal Act is hereby amended by -

(a) the deletion of paragraph (a) of section 41 E:

"(a) [the Council of Education Ministers established by section 41 H, in respect of further education and training at colleges; and (b)].".

Comment

In agreement
AMENDMENT OF SECTION 41 G OF ACT 16 OF 2006

Section 41 G of the principal Act is hereby amended by-

(a) the substitution for subsection (2) of the following subsection:

"(2) Each directive issued in terms of subsection (1) shall comply with the provisions of any law establishing a national qualifications framework [, and shall be formulated after consultation with the Council of Education Ministers reffered to in section 41 0(1 ).].".

(b) the substitution for subsection (3) of the following subsection:

"(3) The Department shall undertake the monitoring and evaluation contemplated in subsection (1) by analysis of data gathered by means of further education and training management information systems, or by other suitable means, in co-operation with provincial departments of education].".

(c) the deletion of subsection (5):

"(5) The Department shall prepare and publish a report on the results of each investigation undertaken in terms of subsection (3) [after providing an opportunity for the relevant provincial education department to comment, which comment shall be published with the report].".

(d) the deletion of subsection (6):

"[(6) If a report prepared in terms of subsection (5) indicates that the standards of further education and training provision, delivery and performance in a province do not comply with the Constitution or with the policy determined in terms of section 41 B, the Minister shall inform the provincial political head of education concerned and require the submission, within 90 days, of a plan to remedy the situation.] .".

(e) the substitution for subsection (7) of the following subsection:

"(3) A plan in compliance with Public Finance Management Act, 1999, (Act 1 of 1999). required by the Minister in terms of subsection (6)[ shall be prepared by the [provincial education department concerned, in consultation with the Department, and the] Minister and the Minister shall table the plan in Parliament. [with his or her comments within 21 days of eceipt, if Parliament is then in session, or, if Parliament is in recess, within 21 days after the commencement of the first ensuing session of Parliament.]".

Comment

In agreement
AMENDMENT OF SECTION 41H OF ACT 16 OF 2006

Section 41 H of the principal Act is hereby deleted:

"[41 H (1) There is hereby established a council, called the Council of Education Ministers, consisting of-

(a) the Minister, who is the chairperson; and

(b) every provincial political head of education.

(2) The Director-General shall attend meetings of the Council of Education Ministers in order to report on the proceedings of the Heads of Education Departments Committee established by section 411, and to advise on any other matter relating to the responsibilities of the Department.

(3) The chairpersons of the Portfolio Committee on Higher Education and Training of the National Assembly and of the Select Committee on Education and Recreation of the National Council of Provinces may attend meetings of the Council of Education Ministers.

(4) The functions of the Council of Education Ministers shall be to--

(a) promote national further education and training which take full account of the policies of the government;

(b) share information and views on all aspects of further education and training in the Republic; and
(c) co-ordinate action on matters of mutual interest to the national and provincial governments.

(5) The Council of Education Ministers may draw up such rules regarding the convening of its meetings, the frequency of its meetings, the procedure at its meetings, including the quorum for its meetings, and any other administrative or procedural matter it may deem necessary or expedient for the proper performance of its functions or the exercise of its powers.
(6) The proceedings of the Council of Education Ministers shall not be invalid merely by virtue of the fact that there is a vacancy in the Council.]".

Comment

In agreement
AMENDMENT OF SECTION 41 I ACT 16 OF 2006

Section 41 I of the principal Act is hereby amended by -

(a) the substitution for paragraph (c) of subsection (2) for the following paragraph:

"(c) co-ordinate administrative action on matters of mutual interest to the [higher education and training d) Departments; and

(b) the deletion for paragraph (d) of subsection (2):

"[(d) advise the Department on any matter contemplated in sections 41B to 41G and 41J in respect of further education and training, or on any other matter relating to the proper functioning of the national further education and training system.].".
Comment

In agreement
AMENDMENT OF SECTION 42 OF ACT 16 OF 2006
Section 42 of the principal Act is hereby amended by the deletion of subsection (2) -

"[(2) A provincial department of education or college must, on the request of the Director-General, provide him or her with any relevant information required to comply with subsection (1).]".

Comment

In agreement
AMENDMENT OF SECTION 44 OF ACT 16 OF 2006
Section 44 of the principal Act is hereby amended by-

(a) the substitution for subsection (1) of the following subsection:

"(1) A public college must prepare a strategic plan contemplated in the norms and standards for each financial year, which must be approved by the council and submitted to the [Member of the Executive Council] Minister at least 30 days before the commencement of the financial year.".

(b) the substitution for subsection (2) of the following subsection:

"(2) A public college must prepare and submit to the [Member of the Executive Council] Minister an annual report in respect of-

(a) its performance; and

(b) its use of available resources.".

(c) the substitution for subsection (3) of the following subsection:

"(3) The Minister [or Member of the Executive Council] must publish the reports in a manner determined by the Minister [or Member of the Executive Council].".

Comment

In agreement
AMENDMENT OF SECTION 45 OF ACT 16 OF 2006
Section 45 of the principal Act is hereby amended by –

(a) the substitution for subsection (2) of the following subsection:

"(2) Every college must provide such information about the college as is required by the [Head of Department or the] Director-General [in consultation with the Head of Department].".

(b) the substitution for subsection (3) of the following subsection:

"(3) The [Head of Department,] Director-General and any college must provide such information about the college or the quality of the further education and training as is required by the NBFET.

Comment

In agreement
AMENDMENT OF SECTION 46 OF ACT 16 OF 2006
Section 46 of the principal Act is hereby amended by -

(a) the substitution for subsection (1) of the following subsection:

"(1) The [Member of the Executive Council] Minister may appoint a person to conduct an investigation at a public college if the council of the college requests the appointment of such a person or if-

( a) circumstances arise at the colleges that-

(i) involve financial or other maladministration of a serious nature; or

(ii) seriously undermine the effective functioning of the college; and

(b) the council of the college has failed to resolve such circumstances; and

(c) the appointment is in the interests of further education and training in an open and democratic society."; and

(b) the substitution for subsection (2) of the following subsection:

"(2) The person appointed in terms of subsection (1) must, in terms of the terms of reference specified by the [Member of the Executive Council] Minister

(a) within 30 days of his or her appointment, conduct an investigation at the public college in question; and

(b) within 60 days after his or her appointment-

(i) report in writing to the [Member of the Executive Council] Minister the findings of his or her investigation; and".

(c) the substitution for subsection (3) of the following subsection:

"(3) The [Member of the Executive Council] Minister must as soon as practicable furnish a copy of the report referred to in subsection (2) to the council concerned.".

(d) the substitution for subsection (4) of the following subsection:

"(4) If an audit of the financial records of a public college, or an investigation by the person as contemplated in subsection (1 ), reveals financial or other maladministration of a serious nature at a public college or the serious undermining of the effective functioning of a public college, the [Member of Executive Council may, after consultation with the) Minister may after consultation with [and] the council of the public college concerned, if practicable, and despite any other provision of this Act, appoint a person as administrator to take over the authority of the council or the management of the college and such person may perform all the · functions relating to governance or management on behalf of the college for a period determined by the [Member of the Executive Council) Minister, which period may not exceed two years.".

(e) the substitution for subsection (5) of the following subsection:

"(5) The [Member of the Executive Council] Minister may extend the period referred to in subsection (4) once for a further period not exceeding six months.

Comment

In agreement
AMENDMENT OF SECTION 47 OF ACT 16 OF 2006
Section 47 of the principal Act is hereby amended by-

(a) the substitution for subsection (1) of the following subsection:

"(1) The council of a public college may, after consultation with interested parties and with the approval of the [Member of the Executive Council] Minister, change the name of the public college.

(b) the substitution for subsection (2) of the following subsection:

"(2) The [Member of the Executive Council] Minister must, by notice in the Gazette, publish the change of name of such college.".

AMENDMENT OF SECTION 49 OF ACT 16 OF 2006
Section 49 of the principal Act is hereby amended by the substitution for paragraph (c) of subsection (3) of the following paragraph:

"(c) Any claim for damage or loss contemplated in paragraph (a) must be instituted against the [Member of the Executive Council] Minister concerned.".

Comment

In agreement
AMENDMENT OF SECTION 50 OF ACT 16 OF 2006
Section 50 of the principal Act is hereby amended by -

(a) the substitution for subsection (2) of the following subsection:

"(2) The [Member of the Executive Council] Minister may, on such conditions as he or she may determine, delegate the performance of any of his or her functions under this Act, to-

(a) any employee in a provincial department responsible for education and training; or (b) any organ of state.".

Section 50(2) provides for the Minister to delegate his/her functions.

Comment

Section 50(2)(a) allows the Minister to delegate his/her functions to “an employee in a provincial department responsible for education and training…. ”. Is it the intention of the Minister to delegate his/her functions to an employee of a provincial department of education (does he/she have the authority to do so)?

Shouldn’t it be to an employee in a DHET provincial office?
AMENDMENT OF SECTION 54 OF ACT 16 OF 2006
Section 54 of the principal Act is hereby amended by -

(a) the substitution for subsection (1) of the following subsection (1 ):

"(1) The principal, vice-principal, lecturers and support staff employed by the [State]College on posts approved by the Minister as fully funded posts at 1 January 2012, continue to be so employed until appointed in terms of this Act.".

(b) the substitution for subsection (3) of the following subsection (3):

"(3) The Education Labour Relations Council (ELRC) and the [PSCBC] GPSSBC continue to be the bargaining council to determine salaries and conditions of employment until the parties agree to establish a new structure relevant to public colleges.

Comment

Clause 34(1):
This subsection provides for the transfer of principal and vice-principal posts from provincial departments of education to the Department of Higher Education and Training in terms of section 14 of the Public Service Act. It should be noted that section 14 of the Public Service Act deals with the transfer of employees and not posts.

It is unfortunate that the proposed insertion does not reflect the spirit of section 14(3)(a) and 14(4) of the Public Service Act:

 “(3) An employee may be transferred under subsection (1) only if -

(a) the employee requests the transfer or consents to the transfer; or

(b) in the absence of such request or consent, after due consideration of any representations by the employee, their transfer is in the public interest.

(4) Before employees may be transferred in terms of subsection 3(b) as a result of a determination regarding an allocation, abolition or transfer of a function, contemplated in subsection 3(4)(b) or (c) or 3A(b), consultation shall take place in the applicable bargaining council established in terms of the Labour Relations Act for the public service as a whole or for a particular sector in the public service.”

TSHWANE SOUTH COLLEGE for FET would insist that the procedures, set out in section 14 of Public Service Act, including consultation in the relevant bargaining structures, be followed.

Clause 34(2):

TSHWANE SOUTH COLLEGE for FET is not familiar with “personnel support services” responsible for FET colleges in the provincial departments of education. We are, however, familiar with support services/support service sections focusing on support to schools/special schools by psychologists, counselors, therapists, social workers etc. In some provinces support service can also be linked to curriculum support given to schools.

To our knowledge personnel in, what is most commonly known, FETC Directorates are/were responsible for public colleges in the provinces. Although we do not necessarily object to using “personnel support services”, we are concerned that people may not understand exactly to whom this particular clause applies. Should DHET wish to use this term, we suggest that it be comprehensively defined so that everybody would know who is involved.

TSHWANE SOUTH COLLEGE for FET opinion section 14 of the Public Service Act does not include criteria in terms of which persons are to be “identified” to be transferred. Or does “identify” refer to “an allocation, abolition or transfer of a function, contemplated in subsection 3(4)(b) or (c) or 3A(b)” (section 14(3) of the Public Service Act? It is suggested that the statement is reworded.

Employees appointed in terms of the Employment of Educators Act are transferred in terms of section 8 of the Employment of Educators Act. The Minister does not have the authority to determine that section 14 of the Public Service Act is made applicable to office-based educators. It should be noted that office-based educators can only be transferred to another state department after they have consented to such a transfer.

The same concern regarding the spirit of section 14 of the Public Service Act with regard to consultation, above, is applicable.

The clause also needs to be reworded as it states that “personnel services” must be identified (not persons) in terms of section 14 of the Public Service Act.

Clause 34(3): it seems as if the “support staff” referred to in this clause is applicable to “personnel support services”. 

Clause 34(4): describes the responsibilities of provincial offices. There is no reference to human resource management. Will human resources management be centralised at the Department of Higher Education and Training or will provincial offices are responsible for human resources? It should be clear as to who will be responsible for human resource management and where the function will reside.

Clauses 34(5) and (6): deal with disciplinary measures relating to “employment of staff …..” Our concern regarding the use of “staff” in spite of the formal definition in the FETC Act, 2006.
TSHWANE SOUTH COLLEGE for FET suggests that terminology used in clause 34(2), (3), (5) and (6) should be the same.

The question arises whether the same principle regarding the continuation of disciplinary measures should not also be established for college employees (lecturers and support staff) who will be appointed to departmental posts.

Clauses 34(7), (8) and (9): As indicated previously, we are not sure to which posts support staff will be appointed and why no reference is made to the reappointment process that has to be followed for them. They are not currently appointed to public service posts. It can, therefore, not be assumed that they will simply continue with their employment in the posts they currently occupy. The same principle regarding negotiations on such reappointment processes in the GPSSBC.
Clause 34(7), (8) and (9) deal with terms and conditions of service of lecturers. TSHWANE SOUTH COLLEGE for FET supports the principle of protection of conditions of service after the state has become the employer (clause 34(9)). This principle is in line with labour law.

In our opinion clauses 34(7) and 34(8) contradict section 54(3) (as amended by clause 33(b) of the Amendment Bill). Section 54(3) clearly states:

“The Education Labour Relations Council (ELRC) and the GPSSBC continue to be the bargaining council to determine salaries and conditions of employment until parties agree to establish a new structure relevant to public colleges.”

It is not clear in terms of which enabling clause in the Labour Relations Act, Public Service Act or FETC ACT does the Minister have the authority to unilaterally make a determination on conditions of service.

TSHWANE SOUTH COLLEGE for FET strongly rejects the proposed insertion of clauses 34(7) and (8) to the FETC Act on the grounds mentioned above. TSHWANE SOUTH COLLEGE for FET would insist that the matter of conditions of service be included in the negotiations proposed.
In view of the above, we also propose that clause 34(7) and 34(8) are deleted.

Taking the above into account, TSHWANE SOUTH COLLEGE for FET urges the Minister to consider the following with regard to lecturers:

(i) The FETC Act should be amended in such a way that it will not only recognise the Minister’s authority to create posts, but also to determine conditions of service, subject to the provisions of the Labour Relations Act.

(ii) The Employment of Educators Act also provides for the following in section 4:

“(1) Notwithstanding anything to the contrary contained in any law but subject to the provisions of this section, the Labour Relations Act or any collective agreement concluded by the Education Labour Relations Council, the Minister shall determine the salaries and other conditions of service of educators.

(2) Different salaries and conditions of service may be so determined in respect of different ranks and grades of educators, educators appointed at or outside educational institutions or educators appointed in different sector of education. ..”

(iii) The inclusion of the above principle will allow for the development of lecturers’ conditions of service in the ELRC in line with the provision of subsection 54(3) and the needs and demands of the employees and the sector.

(iv) TSHWANE SOUTH COLLEGE for FET therefore suggests that the following is inserted as subsection 20(2) and that the numbering of the whole section is consequently adjusted:

“20.(2)(a)) Notwithstanding anything to the contrary contained in any law but subject to the provisions of this section, the Labour Relations Act or any collective agreement concluded by the Education Labour Relations Council, the Minister shall determine the salaries and other conditions of service of educators.

(b) Different salaries and conditions of service may be so determined in respect of different ranks and grades of lecturers, lecturers appointed at or outside public colleges

or lecturers appointed in different sectors of education and training. ..”

Although TSHWANE SOUTH COLLEGE for FET reject clause 34(7) and (8) outright we wish to comment on the proposed principle that lecturers’ must fall under the conditions of service set out in the Public Service Act:

Based on several discussions it seems as if the reduction of the number of leave days and the increase in working hours may have been an important factor in leading to this proposed insertion. In spite of the fact that TSHWANE SOUTH COLLEGE for FET is aware of the changing role and expectations of FET colleges, we do not believe that implementing public service conditions of service, including the leave measures and hours of work, will assist in improving the functioning of public colleges. In fact, we are concerned that such a step may cause more challenges.

With regard to hours of work, it is important to note that lecturers’ current 35 hours working week includes contact time, time for administration, preparation, planning, marking of tests/books, etc, at the college. Current policy allows for administration/planning/in service training/meetings etc. to also be done outside the formal college day (outside the 35 hours).

Enforcing, for example, a 40 hour workweek with only 21 – 27 working days’ leave per annum could lead to lecturers insisting that they are not expected to do any work at home or after hours and “downing tools” at the end of each workday, irrespective of whether preparation, marking, administration or meeting is completed. Unless of course PSCBC Resolution 1 of 2007, which will be applicable to these employees, is applied and lecturers are paid for overtime when doing marking, admin, planning, attending meetings etc after their 8-hour workday. This would also include overtime payment for all training and development outside the formal work day of 8 hours.

The above is just an example to illustrate that we do not believe that education and training can be dealt in terms of the rules and the regulations of the Public Service. Education and training has unique requirements and demands a different approach than seeing it purely as a 9 to 5 occupation. That is why TSHWANE SOUTH COLLEGE for FET would insist that a new salary structure and conditions of service must be negotiated in the relevant bargaining structures.

TSHWANE SOUTH COLLEGE for FET are also concerned that, specifically changing the hours of work and leave measures would make a career as a college lecturer less attractive and make it even more difficult to attract and fill posts with suitable lecturers.
TRANSITIONAL ARRANGEMENTS
The following transitional arrangements shall apply:

(1) The principal and vice-principals posts which are transferred from the Provincial Education Department to the Department of Higher Education and Training, in terms of section 14 of the Public Service Act, 1994 (Proc 103 of 1994) continue to exist.

(2) Personnel support services to colleges situated in provinces, both at district and head office, must be identified in accordance with section 14 of the Public Service Act, even if such a person is appointed as an educator in terms of the Employment of Educators Act, 1998 (Act 76 of 1998) and must be transferred to the post establishment of the Department of Higher Education and Training.

(3) The Director-General of the Department of Higher Education and Training must identify the suitable office within provinces from which the support staff will function.

(4) The provincial offices contemplated in subsection (3) will provide-

(a) support to the further education and training colleges with regard to planning, coordination, monitoring and reporting of statutory responsibilities assigned to the Minister and adhere to and respect the statutory assignment of functions and responsibilities to the Further Education and Training Council; and

(b) perform any function delegated by the Minister or the Director-General, to the manager in the provincial office.

(5) Any disciplinary measures relating to employment of staff as contemplated in subsection (4) will continue under the framework that authorized the commencement of that procedure of the institution.

(6) The process will be transferred to be completed by the respective authority of the Department of Higher Education and Training.

(7) If any person occupying a lecturer's post as contemplated in section 54(1) of this Act, such post must be converted into an equivalent public service post and the incumbent will continue with employment in the converted post under the prescripts and conditions as set out in the Public Service Act, 1994 (Proc 1 03 of 1994).

(8) If any discrepancy exists between a condition of service relating to an educator's post and the public service post, then the conditions of the public service post will prevail.

(9) Notwithstanding subsection (8), during the translation of the post, any condition attached to an educator's post that is more beneficial to the incumbent continues to exist as a benefit personal to that incumbent, until the condition of the public service post are similar or better.

Comment

These transitional arrangements must be timeously clarified
SHORT TITLE
This Act is the Further Education and Training Colleges Amendment Act, 2011 and will come into operation on a date to be determined by the Minister and published in a Government Gazette.

MEMORANDUM ON THE OBJECTS OF THE FURTHER EDUCATION AND TRAINING COLLEGES AMENDMENT BILL, 2011

1. MAIN OBJECT OF BILL

1.1 To amend the Further Education and Training Colleges Act, 2006, so as to remove all references to provincial authority; to substitute functions previously assigned to the Member of the Executive Council with the Minister; to remove all references to the Head of Department and substitute with the Director-General; to provide for the prohibition of a member of Council or a member of staff to conduct business, directly or indirectly with the public further education and training college which business is in conflict of interest with the concerned public further education and training college; to provide for transitional arrangements with regard to public service posts and educator posts, staff, disciplinary measures; and policy made by the Member of the Executive Council under the principal Act or any provincial law, necessary for the effective governance, management and funding of public further education and training colleges; and to provide for matters connected therewith.

1.2 The Further Education and Training Colleges Act, 2006 (Act 16 of 2006), (the FETC Act), is the principal Act that is amended by this Bill.

2. MAIN FEATURES OF BILL

2.1 FETC Act (clauses 1 to 11; 13 and 26 to 33)

2.2.1 The Bill seeks to amend the Act so as to remove all references to provincial authority; to substitute functions previously assigned to the Member of the Executive Council with the Minister; to remove all references to the Head of Department and substitute with the Director-General.

2.2 FETC Act (clauses 20 to 24 and 34)

2.2.2 The Bill seeks to provide for transitional arrangements with regard to public service posts and educator posts, staff, disciplinary measures; and policy made by the Member of the Executive Council under the principal Act or any provincial law, necessary for the effective governance, management and funding of public further education and training colleges.

3. CONSULTATION

The Bill will be published in the Government Gazette for public comment.

4. FINANCIAL.IMPLICATOINS

Costs follow functions, therefore current budgets earmarked for Further Education and Training Colleges and reflected on provincial budgets, will follow the functions to the national Department of Higher Education and Training. Such funds will therefore be reverted to the national budget; and costs for publication of this Bill.

5. PARLIAMENTARY PROCEDURE

5.1 The State Law Advisers and the Department of Higher Education and Training are of the opinion that this Bill must be dealt with in accordance with the procedure prescribed by section 76 of the Constitution, since it is still a concurrent legislative competency of the national and provincial governments. Once the proposed amendment to Schedule 4 to the Constitution, namely "Education at all levels, excluding tertiary education" has been amended, to substitute that for "school education" and comes into effect, this Bill will then only become a section 75 Bill.

5.2 The State Law Advisers are of the opinion that it is not necessary to refer this Bill to the National House of Traditional Leaders in terms of section 18(1) (a) of the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003), since it does not contain any provisions pertaining to customary law or to the customs of traditional communities.
Tshwane South College for FET hereby wishes to extend her appreciation and gratitude for being granted the opportunity to reflect on the proposed bill; although some issues were questioned we feel that answers need to be provided for the college to be on the same page with the thinking of the legislators.
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