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SUBMISSION:  FURTHER EDUCATION AND TRAINING COLLEGES AMENDMENT BILL

Submitted to:

Portfolio Committee on Higher Education and Training
18 August 2011

1.	INTRODUCTION

There is general acknowledgement that further education and training colleges have a pivotal part to play in the skills development of our country.  There is also general consensus that many FET colleges have not been delivering on their mandate of being “high quality institutions that can respond to national education and training challenges” (Minister Nzimande, 16 September 2010, in Parliament).  This can be ascribed to various reasons, of which we wish to mention only two:  

	Provincial departments of education being responsible for FET colleges;  and 

The impact of sections 20 and 54 of the FETC Act, 2006 (Act No. 16) which transferred state-employees to the employ of colleges. 

The FETC Amendment Bill seeks to address these two issues.

NAPTOSA supports the principle of making the FETC sector an exclusive national function, and we therefore, support the resulting amendments as proposed in the FETC Amendment Bill, provided that Schedule 4 of the Constitution is amended.  

During the consultation processes in 2006 that lead to the promulgation of the FETC Act, 2006 (Act No. 16  of 2006) NAPTOSA vehemently opposed the transfer of state-employees to the employ of colleges.   Our submission submitted to the Portfolio Committee on Education on 24 October 2006 will bear witness to this fact.

At that time NAPTOSA insisted that it would be a grave mistake to transfer state-employees to the employ of colleges, as it would “serve to destabilize the FET college sector at a time when FET colleges should begin to play a far more significant role in meeting skills development needs in the country”; “have a long-term effect on the quality of delivery and equity across colleges”; was “likely to lead to an exit of staff, which would leave the college sector unable to deliver on its national mandate” and it “would not lead to improvements in the FETC sector”.    These statements have, unfortunately, proven to be correct.  

The Minister of Higher Education and Training confirmed this when he stated the following (FETC summit, 31 August 2010):  

“We are aware of the many difficulties that have been experienced in recent years in the FET college subsystem as a result of a complex and incomplete transition, with multiple and overlapping changes of a profound nature for which many were ill-equipped.  These difficulties have affected the colleges in different degrees.  They include:

Loss of lecturers from colleges, low morale and a high vacancy rate
Poor learner performance, with low pass rates and high drop-out rates
…
….
Institutional instability and labour instability”

NAPTOSA has always and still supports the principle of employment of college staff by the State.  We are, however, concerned about certain amendments pertaining to staff (section 12 and 34) proposed in the Amendment Bill.  We fear that should the concerns not be addressed, the proposed amendment regarding staff will not contribute to bringing the desperately needed stability and impetus to the sector.  

Our submission will focus on the 2 sections mentioned above.  

2.	BACKGROUND 

2.1	Education and training function of lecturers

FET college lectures have, up to the promulgation of the FETC Act 2006, been included in the Employment of Educators’ Act under the definition of “educator”.  As such their employment was governed by the Employment of Educators Act.  

Having a separate service act for the education sector acknowledges the fact that there is (has always been) a need in public education to differentiate between the employment of educators/lecturers and their terms and conditions of employment and those of public servants.

This differentiation is based on, inter alia, the fact that teaching/education/training places unique demands on educators/lecturers which cannot be dealt with in terms of employment measures, terms and conditions of employment and development polices applicable to public servants.  

It should also be noted that college lecturers, as is the case with educators, are obliged to register with the South African Council for Educators (SACE) in order to teach at a FET college.  

2.2	Bargaining structures for lecturers and support staff (administrative staff, general workers, etc)

Section 54(3) of the FETC Act, 2006 (Act No. 16 of 2006)  provides for the following:

“(3)	The Education Labour Relations Council (ELRC) and the PSCBC continues to be the bargaining council to determine salaries and conditions of employment until parties agree to establish a new structure relevant to public colleges.”

After the promulgation of the FETC Act, the Constitution of the Education Labour Relations Council (ELRC) had to be amended to comply with this particular provision of the FETC Act.  The ELRC established a Further Education and Training Bargaining Unit (FETCBU).   The Further Education and Training Colleges Employers’ Organisation (FETCEO) was included in the scope of the Bargaining Unit. Labour parties consist of SADTU and the CTU:ITU (including NAPTOSA).  The FETCBU has been dealing exclusively with matters related to lecturers. 

Employment matters related to support staff (administrative personnel. general workers etc) are handled in the General Public Service Sector Bargaining Council (GPSSBC).  Labour is represented by NEHAWU, the PSA and POPCRU.  

3.	PRIMARY CONCERNS

3.1	NAPTOSA’s primary concerns focus on section 12 (amending section 20 of the Principal Act) and section 34 (introducing “Transitional provisions”).

3.2	Section 20(1)(a) deals with the appointment of staff and stipulates that staff  (including lecturers) will be appointed in terms of the Public Service Act, and not the Further Education and Training Act, as was proposed in the FETC Amendment Bill published on 15 April 2011.

	This late amendment of section 20(1)(a) came as a surprise as it seemed as if, until at least 15 April 2011, the Department of Higher Education and Training was of the opinion that the interest of the FETC sector would be best served if specifically lecturers  were to be appointed in terms of the FETC Act.
 
	What are the implications of lecturers being appointed in terms of the Public Service Act instead of the FETC Act?

	The proposed amendments to the FETC Act gives the Minister the authority to determine and execute policy on all matters pertaining to colleges and employees, except on salaries and conditions of service of lecturers.  In terms of section 34(9) of the FETC Amendment Bill  these will be dealt with in the GPSSBC. 


	The General Public Service Sector Bargaining Council (GPSSBC) serves state employees appointed in terms of the Public Service Act.  Most of the state departments are represented in the GPSSBC.  Employees are represented by NEHAWU, the PSA and POPCRU.  


	FET colleges currently employ a total of 8,557 lecturers.  5,685 of these are appointed in fully funded posts (i.e. lecturers who are paid via the State Persal system – not employed by the State).  In terms of the Amendment Bill (section 34 (4)) these lecturers will be “transferred” back to the State in terms of the Public Service Act and will, therefore, fall under the scope of the General Public Service Sector Bargaining Council (GPSSBC).


The remaining 2,872 lecturers are not in fully funded posts and are remunerated by colleges.  In terms of the Amendment Bill (section 34(3) and section 34(10)) these lecturers will remain in the employ of colleges and their salaries and conditions of service will be negotiated by the Education Labour Relations Council (ELRC)/FETCBU.

The above implies that within ONE sector (approximately 9,000 lecturers) there will be TWO bargaining councils where salaries and conditions of service will be negotiated.  And the FETCBU will be obliged to ensure that the remuneration of lecturers is in line with public servants’ remuneration (section 20(4)(e), as amended by section 12 of the Amendment Bill..

NAPTOSA doubts whether this is a practical and workable solution.  

	NAPTOSA is also concerned that, should this minority of 8,557 lecturers fall under the scope of the GPSSBC (representing most of the public servants), the current focus of the ELRC/FETCBU on the FETC sector and its employees (lecturers) on not only bread and butter issues, but also education related matters, may disappear.  


3.4	The Department of Higher Education and Training may argue that the Public Service Act is the only Act in terms of which college employees can only be appointed to state posts.  

NAPTOSA would agree that all public servants are appointed in terms of the Public Service Act,  - except for educators, members of the services (Police Service, Defense Force and Correctional Service) or members of the Intelligence Services (section 1 and 2 of the Public Service Act).  Each of these groupings has its own service act in terms of which, for example, the Minister of Basic Education determines salaries and conditions of service for educators.  

There is, therefore, in terms of the Public Service Act another approach that can be followed with regard to the appointment of college employees to state posts, namely extending the list of employees whose employment is governed by another act(s).  This would imply that the Public Service Act would have to be amended to include lecturers in the mentioned list.  

	In NAPTOSA’s opinion it would be in the interest of not only the staff, but also the FETC sector, if staff is appointed in terms of the FETC Act for, inter alia, the following reasons:

	With regard to the most important resource available to build the FETC sector up again, the Minister will have the all-inclusive authority, subject to provisions of the Labour Relations Act, to determine the direction of this sector. 


	It would allow for a bargaining structure, focusing exclusively on the FET sector, colleges and their staff.  


	Falling into the trap of trying to deal with teaching/education/training in terms of the rules and the regulations applicable to public servants could be avoided.  As indicated earlier, education and training has unique requirements and demands a different approach than seeing it  purely as an 8 to 4 o’clock occupation.  


	It could allow for a bargaining structure where both employers (the Department of Higher Education and Training and FETCEO) could be represented.  Having the legal imperative (section 34(9) and 34(10) of the Amendment Bill) to have both employers represented in bargaining structures is a unique requirement that is, to our knowledge not found in either the public service or education sector.


It would be a practical and implementable solution to have both employers and labour as parties to such a bargaining structure.

	Currently the FETCBU, which has been functioning effectively since 2009, reflects the specific and unique teaching/education/training needs and demands made on lecturers.  The following matters were, inter alia, on the agenda of the last FETCBU meeting:  college calendar (linked to the examinations dates for National Certificate (Vocational) and NATED courses);  marking of examination scripts, generic contract, advertising and filling of posts, continued professional development  and training of lecturers and qualification requirements.  


NAPTOSA intends, during the course of the year, to also put contact time (linked to the curriculum) and workload related to the National Certificate (Vocational) on the table in the FETCBU.

The FETCBU in general has been able to respond to the needs of the sector, due to its focussed nature.

	The question may be asked why NAPTOSA is arguing for a service act in terms of which staff can be employed.  Isn’t the number of employees too small (approximately 16,000) to warrant a service act?  One should, however, look at the bigger picture.  The Minister of Higher Education and Training in his Budget Speech (26 May 2011) referred to the Ministry’s goal of expanding the current 200,000 students to 1 million in 2014.   


3.5	It is, however, important to note that, should the Committee of Ministers agree on amending the Public Service Act, it will take quite some time before the Public Service Act is amended.  We can only speculate that this may be one of the reasons why preference is given in the Amendment Bill to the appointment of college staff in terms of the Public Service Act.

	The FETC sector is unfortunately still reaping the bitter fruits of the hasty and in some cases thoughtless implementation of the FETC Act, 2006 (Act No. 16 of 2006).   NAPTOSA can only echo Minister Nzimande’s words (FETC summit, 31 August 2010):

“We must avoid the mistakes of the past.  Previous initiatives were hastily introduced, superficially explained and communicated and imposed on the system with limited understanding of consequences …” 

“…However, these challenges and complexities must not lead to further lamentations, instead  they should make us focus on practical and concrete solutions to these problems. 

If the FETC sector is considered to be important enough to change the Constitution, surely the sector is also important enough to amend the Public Service Act in order to ensure that the Minister can deliver on his mandate to develop skills in this country.  

3.6	Transfer of staff to state posts (section 34 – Transitional provisions)

It is with concern that NAPTOSA has noted that the Amendment Bill proposes that college council posts will be transferred to public service posts, subject to section 197 of the Labour Relations Act.

Although we support the principle of college staff being employed by the State, we question the process and legislative framework in terms of which it is supposed to happen:

	Section 197 of the Labour Relations Act deals with the transfer of contracts of employment (i.e. employees) and not posts (as is proposed in section 34(4) of the Amendment Bill.  Section 197 also refers to the “transfer of a business by one employer to another employer as a going concern”   Are we dealing with the transfer of a going concern in this case? Surely it should be quite obvious that the “transfer of posts” cannot be done in terms of section 197 of the Labour Relations Act. 


We can only speculate that the Department of Higher Education has included reference to section 197 of the Labour Relations Act in order to provide for an automatic “transfer” without having to enter into negotiations with employees/trade unions about the proposed “transfer”.

In 2006, based on the same arguments, NAPTOSA also objected to section 54(2) of the FETC Act, 2006 (Act 16 of 2006) as it also refers to section 197 of the Labour Relations Act.  When NAPTOSA informed the Department of Education in 2007 that it was planning to approach the Labour Court for a Declaratory Order with regard to section 54(2) (automatic substitution of the Old Employer by the New Employer, without negotiations), the Department of Education agreed in the ELRC that lecturers would be given a choice with regard to whether they wished to remain in the employ of the state or whether they wanted to transfer to colleges – in line with the provisions of the Labour Relations Act.

It is not clear why the Department of Higher Education is persisting with an interpretation of section 197 of the Labour Relations Act that can be challenged.

	The same applies to section 34(5) of the Amendment Bill.


	To our knowledge the Public Service Act does not provide for the transfer of any post from outside the public service  to a state department post.  College councils established the posts in which lecturers and support staff are currently appointed as “private employers” – in line with the current provisions of the FETC Act, 2006.


Even if a “post” from outside the public service can be “transferred” to a state department, the question arises what the position of the incumbent of the post will be?  The Amendment Act is silent about it.

4.	POSSIBLE SOLUTIONS TO NAPTOSA’S CONCERNS 

In view of our comment and concerns expressed, we wish to propose the following:

4.1	That consideration be given to the amendment of the Public Service Act by adding “Lecturers” to the list of employees whose employment is governed by an own service act. 

4.2	That, as an interim measure, college staff be appointed to posts created by the Minister in terms of the Public Service Act (until such time that appointment in terms of FETC Act is possible).  This should be stated clearly in section 20.

4.3	That section 20(1) be amended once the Public Service Act has been amended allowing for staff to be appointed in terms of the FETC Act. 

4.4	That section 34(9) be amended to only include support staff, i.e. the General Public Service Sector Bargaining Council (GPSSBC) will remain the bargaining structure for college staff who currently are included in the scope of the GPSSBC and those who will be appointed to similar posts. 

4.5	That section 34(10) be amended to include all the lecturers who currently are included in the scope of the FETCBU, as well as those who will be appointed in similar posts.  This implies that the ELRC will  have to amend its constitution (as was the case after the FETC Act was implemented):

	To allow lecturers appointed in terms of the Public Service Act, to be included in the scope of the ELRC/FETCBU. 

To allow both the Department of Higher Education and Training and the FETCEO as employer parties to the FETCBU.

4.6	To replace section 34(4) and (5) (reference to transfer of posts subject to section 197 of the Labour Relations Act) with reference to posts that will be created by the Minister and that parties in the FETCBU and the GBSSBC will enter into agreements on processes and procedures on how posts on college staff establishments will be terminated and how these employees will be appointed to the posts created by the Minister.  

				
NAPTOSA

