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Although no case challenged the constitutionality of the 1998 amendment, section 49 was widely criticised as ‘… being complex and confusing and lacking in legal clarity’.
 The SAPS raised concerns that the provision hampered the police in combating crime and questioned the interpretation and application of the text in terms of appropriate training of police officers.  It was even suggested that section 49 created a ‘right to flee’; protecting the rights of criminals more than the rights of law-abiding citizens and police officers.

In 2009, Bheki Cele, the National Commissioner of Police, announced that there were plans to further amend section 49 of the Criminal Procedure Act 51 of 1977 as the current section was ambiguous.
 A bill was consequently formulated, proposing various amendments to section 49 of the Criminal Procedure Act of 1977 as amended by Section 7 of the Judicial Matters Second Amendment Act 122 of 1998. The proposed section 49 now reads as follows:
Some of the key elements of this new provision, as set out in the Criminal Procedure Amendment Bill B39 - 2010, will now be discussed.

Section 49(1)(c), an additional subsection to section 49(1), now defines deadly force. This is a valuable addition as it addresses any potential ambiguity that may surround the interpretation of deadly force in terms of section 49. This insertion is furthermore necessary as the following words from subsection (2) have been deleted ‘that is intended or is likely to cause death or grievous bodily harm to a suspect’ leaving the concept of lethal force in effecting an arrest open for interpretation.

The three requirements relating to aspects of the reasonable belief of the arrestor and relevant for the use of deadly force have also been amended. Now, provision is only made for two requirements: Deadly force may now only be used if the suspect poses a threat of serious violence to the arrestor or any other person,
 or the suspect is suspected on reasonable grounds of having committed a crime involving the infliction or threatened infliction of serious bodily harm and there are no other reasonable means of effecting the arrest whether at that time or later.
 The deletion of the phrase ‘any person lawfully assisting the arrestor’ implies that the arrestor is the only person with authority to use lethal force when affecting an arrest. This omission could have both a positive and negative effect. A positive implication is that the arrestor, who is assumed to have authority to exercise the use of deadly force, will be the only person designated to employ such power in terms of the Act. A negative implication would however be that there is no expressed statement as to the extent to which a person assisting an arrestor in a particular situation may provide such assistance.

The deletion of the word ‘grievous’ and the substitution thereof with the word ‘serious’ presents a series of questions and concerns that need to be addressed. The Oxford Concise Dictionary,
 defines ‘grievous’ as severe and ‘serious’ as not slight nor negligible. If these words are construed in this context it indicates that serious constitutes a less severe form of grievous, which would in turn mean that the insertion of the word ‘serious’ amounts to a less stringent criterion for the use of deadly force. This subsection could now be interpreted to denote the following:  It would afford an arrestor a broader scope in which to exercise such discretionary powers and would limit any liability incurred by him/her in doing so. It would furthermore restrict the boundaries within which the arrestor has to remain in order not to violate the provisions provided for in the amended section 49.

In addition, omitting the word “immediately” from the subsection creates the impression that the arrestor has the power to use force even though the attack on him or her has not commenced or is not immediately threatening. Reference to “imminent or future death or grievous bodily harm” focuses on the actual result of the suspect’s conduct and not the conduct in itself, it can therefore not be said that omitting the word “immediately” is an attempt at preventing duplication of the subsection.

When comparing this to the common law defence of private defence stark differences are apparent. In terms of the common law principle of private defence, the attack must have commenced or be imminent. It does not allow a person to use force against another if the other person's attack is only to commence at some time in the future.  Only protective measures may be taken against an anticipated future attack. On the other hand, if the attack is immediately threatening a person does not have to wait until the first blow before acting in defence. Any measures taken by a person after the attack has ceased will be an act of retaliation rather than self defence and therefore unjustified. Our common law furthermore does not make provision for belated or anticipatory private defence, which would be the case if subsection (a) is read without the word “immediately”.

I respectfully agree with Professor Pierre De Vos in this regard when he said that:

‘The suggestions by the Ministry that it would be able to change the wording of section 49(2) to “clarify” section 49(2) and to provide clear rules not requiring the exercise of a discretion, is just plain daft.’

The amended wording of legislation cannot altogether inform the exercise of discretion by a police officer who is faced with a range of dangerous situations on a daily basis. The only viable solution to the controversy surrounding the use of lethal force would be to address the internal mechanisms of the SAPS such as providing adequate training to police officials. Any attempt to remedy the problems experienced in practice with the use of force in effecting arrests by amending section 49 will only create a false sense of security to police officials,
 as they could still incur criminal liability if they do not apply their discretion in an appropriate manner. 
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