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BILL

To give effect to the [United Nations Protocol to Prevent, Suppress and Punish Trafficking
in Persons, especially Women and Children, Supplementing the United Nations
Convention against Transnational Organised Crime, 2000] Regublic’é obligations
concerning the trafficking MSons in terms of international instruments fo which_the
Republic is a signatoaz; to provide for an offence of trafficking in persons and other
offences associated with trafficking in persons; to prevent and combat the trafficking in

persons within or across the borders of the Republic; to provide for Measures to protect
and assist victims of trafficking in persons; to provide for the establishment of the
Intersectoral Committee on Prevention and Combating of Trafficking in Persons; and to
provide for matters connected therewith.

PREAMBLE

RECOGNISING that the search for improved socio-economic [opportunities contributes]
circumstances and the demand for the services of victims of trafficking contribute *to making

persons vulnerable to becoming victims of trafficking;

CONCERNED by the increase of trafficking in persons, especially women and children, and the
role played by organised criminal networks in the trafficking of persons globally;

SINCE the South African common law and statutory law do not deal with the problem of

trafficking in persons adequately;

AND SINCE the Bill of Rights in the Constitution of the Republic of South Africa, 1 996, enshrines
the right to human dignity, equality*, the right to freedom and security of the person, which
includes the right not to be deprived of freedom arbitrarily or without just cause, and not to be

treated in a cruel_inhuman or degrading way, the right not to be subjected to slavery, servitude or

forced labour, and the right of children to be protected from maltreatment, neglect, abuse or

degradation; and

MINDFUL of the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons,
especially Women and Children, Supplementing the United Nations Convention against

? Proposed amendment was accepted by the Portfolio Committee on 16/8/2011. Submissions were received
that the long title of the Bill should also reflect other international instruments. If clause 2 is amended to
refer to the i igati i international instruments to which the Republic is a signatory,
the long fitle should be amended accordingly to be in line with the abjects of the Bill set out in clause 2.
*Insertion based on submissions at public hearings.

* Insertion based on submissions at public hearings.

A
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Transnational Organised Crime, 2000, and other international instruments which place obligations
on the Republic of South Africa towards the combating and ultimately, the eradication of

trafficking in persons,
Parliament of the Republic of South Africa therefore enacts as follows:—

ARRANGEMENT OF SECTIONS

Sections
CHAPTER 1
DEFINITIONS AND OBJECTS OF ACT
1. Definitions
2. Objects of Act

[CHAPTER 2
PREVENTION AND COMBATING OF TRAFFICKING IN PERSONS

3. Public .':lvmararceness]5

CHAPTER [3] 2
OFFENCESI[, PENALTIES]® AND EXTRA-TERRITORIAL JURISDICTION
[4] 3. Trafficking in persons and acts aimed at committing, acquiring another person to cammit,
or conspire to commit {an offence under this Chapter]_the offence of trafficking in

persons
PTION IN RESPECT OF HEADING TO CLAUSE 3
B e e e T

[S14.  Debt bondage
[6]5.  Possession, destruction, confiscation, concealment of or tampering with documents
[716. Using services of victims of trafficking

[817.  Conduct facilitating trafficking in persons

[918. Liability of carriers

[1018. Extra-territorial jurisdiction

[11]10. Factors to be considered in sentencing

CHAPTER[4] 3
IDENTIFICATION AND PROTECTION OF VICTIMS OF TRAFFICKING
[12]11. Reporting [and referrai] of and dealing with® child victim of trafficking

° The Portfolio Committee suggested that this chapter should be moved to the chapter dealing with the
responsibilities, functions and duties of the Intersectoral Committee.

® The Portfalio Committee indicated that the penalties shouid be dealt with separately. See new clause 39
under general provisions.
[CHatse S provides for i
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[13]12. Reporting fand referral] of and dealing with® adult victim of trafficking

[14]13. Child suspected of being a victim of trafficking found in Republic™®
[15.]114. Provision of health care services

[16]15. Criminal prosecution [against] of victim of trafficking [prohibited)"!

16. _ Unauthorised access and disclosure of information 2
CHAPTER [5] 4
STATUS OF FOREIGN VICTIMS OF TRAFFICKING
17. Recovery and reflection period
18. Temporary residence
19, Permanent residence

CHAPTER [6] 5
SERVICES TO ADULT VICTIMS OF TRAFFICKING

20. Accreditation of organisationg to provige services

21 Minimum norms and standards

22. Programmes offered by accredited organisations

23. Access to programmes offered by accredited organisationg
24, Plans to address needs of victims of trafficking

25, Return of adult victims of trafficking within Republic

26. information Mmanagement

CHAPTER [7] 6
COMPENSATION
27. Compensation to victim of trafficking
28. Compensation to State

CHAPTER [8] 7
DEPORTATION AND REPATRIATION OF VICTIMS OF TRAFFICKING
29. Summary deportation of victim of trafficking prohibited
30. Repatriation of victim of trafficking from Republic
31. Assistance to foreign victim of trafficking
3z Repatriation of victim of trafficking to Repubiic
33. Escorting of child victim of trafficking

® See proposed amendments to clause 12
® See proposed amendments to clause 13.
See proposed amendments to clause 14.
See proposed amendments to clause 18.
" Sse new clause criminalising unauthorized access to and disclosure of information of victims of trafficking
or suspected victims of trafficking as suggested by the Portfolio Committee.



34.

35
36.
37.
38.

[39}40.
[40]41.

[41142
[42]43.
[43144.
[44145.

[45]46.

{46]47.

[47]48.
[48]49.

CHAPTER [9] 8
GENERAL PROVISIONS
Trafficking of child by parent, guardian or other person who has parental responsibilities
and rights in respect of child
International cooperation
National instructions and directives
Legitimacy and validity of documents
Annual report on abuse or deliberate neglect of child and findings by children’s court that
child is in need of care and protection
Penalties'
CHAPTER[10] 9
ADMINISTRATION OF ACT
National Policy Framework
Establishment of Intersectoral Committee on Prevention and Combating of Trafficking in
Persons
Responsibilities, functions and duties of Intersectoral Committee
Report to Parliament
Regulations
Delegation of powers and assignment of duties by [Nationai Commissioner of South
African Police Service or] *Director-General to senior officials
Detegation of powers and assignment of duties by [National Commissioner of South
African Police Service or] Director-General to provincial head
Delegation of powers and assignment of duties by [provincial commissioners of South

African Police Service or] provincial heads

CHAPTER[11]110
MISCELLANEOUS MATTERS

Laws repealed or amended
Short title and commencement

SCHEDULE 1
l.aws repealed or amended

* Portfolio Committee suggested separate clause dealing with penalties.

" With regard to clauses 45- 47, SAPS indicated that section 15 of the Police Service Act, 1995 (Act No.68
of 1995) already provides for delegation of powers and therefore it is unnecessary to provide for the
deiegation of powers in respect of SAPS.
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SCHEDULE 21
Text of United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons

CHAPTER 1
DEF!N!TIONS, iINTERPRETATION AND OBJECTS OF ACT

Definitions and interpretation

1. (1) In this Act, unless the context indicates otherwise—
"abuse of vulnerability" for purposes of the definition of trafficking, means any [physical or
psychologicai]*® abuse that leads a person to believe that he or she has no reasonable
alternative but to submit to exploitation, and includes but is not limited to, taking advantage of
the vuinerabilities of that person resulting from—

(a) the person having entered or remained in the Republic illegally or without proper

documentaﬁon;

(b) pregnancy:

(c) any disability of the person;

{d) addiction to the uge of any dependence—producing substance:

(e) being a child: [and]

It] [socio-economic] sociai”’ circumstances; and

fq) gconomic circumstances.

"“accredited organisation" means an organisation accredited in terms of section 20 to

provide services to adylt victims of trafficking;

“carrier” [includes @ company, or] means a person who is the owner or_employee of

the owner, an_agent, an Operator, a lessor, a_driver, a charterer or a_master, of any
means of transport™®:

"child” means a person under the age of 18 years;

"Children’s Act" means the Children’s Act, 2005 (Act No., 38 of 2005);

"children’s court” means a children’s court referred to in section 42 of the Children’s
Act;

"court" means 1 High Court or a magistrate’s couyrt for any district or for any regional

division;
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"Criminal Law (Sexual Offences and Reiated Matters) Amendment Act" means the
Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act No. 32

of 2007);

"Criminal Procedure Act" means the Criminal Procedure Act, 1977 (Act No. 51 of
1977);

“debt bondage" means the involuntary status or condition that arises from a pledge by a
person of—

(a) his or her personal services; or

(b) the personal services of another person under his or her control,

as security for a debt owed, or claimed to be owed, including any debt incurred or
claimed to be incurred after the pledge is given, by that person if the—

(i} debt owed or claimed to be owed, as reasonably assessed, is manifestly
excessive;

(i) tength and nature of those services are not respectively limited and defined; or

(iii} value of those services as reasonably assessed is not applied towards the

liquidation of the debt or purported debt;
"designated child protection organisation” has the meaning ascribed to it in section 1
of the Children's Act:
"exploitation” inciudes, but is not limited to—

(a) all forms of slavery or practices similar to slavery;
(b) forced marriage;
() sexual exploitation:

(d) servitude;

[le}  debt bondage;]™

[fe) forced labour;

(@)1} child labour as defined in section 1 of the Children’s Act;

[(M](q) the removal of body parts; and

[(Dith)} the impregnation of a female person against her will for the purpose of selling her
child when the child is born;

"forced labour" means labour or services of a person obtained or maintained—

(a without the consent of that person:® and

‘\-‘

ftation” can-bekeptin-¢ orexploifative-purpeses. The
e view that “debt bonda e" should rather be deleted from the definition of “exploitation”.
it is rather a form of control to keep a person in an exploitative situation until the debt is paid. See SALRC
Report par 3.94. :
* Amendments as requested by Portfolio Committee. The NPA supports this amendment. The Department
of Labour is of the view that a reference to consent is unnecessary as forced labour will be without consent.
The word “valid”, as suggested by the Portfolio Committee, was removed as the view is held that the word
“valid” is superfluous, as validity is implied in consent,
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(b through threats or perceiveq threats of harm, the use of force, intimidation or

other forms of coercion, or physical restraint to that person or another person;
"forced marriage” means g marriage concluded [against the will and] without the valig
consent of [both] each of the parties to the marriage;”’

"foreigner" means a person who is not a citizen or Permanent resident of the Republic;
"guardian" has the meaning ascribed to it in section 1 of the Children’s Act;

"illegal foreign child" means a child who is present in the Republic in contravention of
the Immigration Act;

["internet service provider" means an internet service provider as defined in
section 1 of the Regulation of Interception of Communications and Provision of
Communication-Related Information Act, 2002 (Act No. 70 of 2002);]22

“immediate family member” means the spouse, civil parther or life partner and

dependent family members of a victim of trafficking: 2
"Immigration Act" means the Immigration Act, 2002 {Act No. 13 of 2002);

"internet service provider" means an internet service provider as defined in section 1 of

the Regulation of Interception of Communications and Provision of Communhication-
Related Information Act, 2002 (Act No. 70 of 2002):
“letter of recognition” means_a formal written recognition that an adult person is a

victim of trafficking issued in terms of section 14%*
*MEC” means the member of the Executive Council of a province to whom the powers

and functions relating to sociaj development in that province have been assigned by the

Premier of that province:?®
"Minister" means the Cabinet member responsible for the administration of justice;

“National Director of Public Prosecutions” means the person referred to in section
179(1)(a) of the Constitution of the Republic of South Africa, 1996, and appointed in
terms of section 10 of the National Prosecuting Authority Act, 1998 (Act No. 32 of 1998):
"parent” has the meaning ascribed to it in section 1 of the Children’s Act;

"parental responsibilities and rights”, in relation to a child, means the responsibilities

and rights referred to in section 18 of the Children's Act;

' Amendments as requested by Portfolio Committee. The Committee may also wish to consider the
additton in clause 1 of a provision: “consent” means voluntary or uncoerced consent. See section 71(3) of
the Sexual Offences Amendment Act, 2007.

% Moved below: alphabstical arrangement.

* On the recommendation of the NBA at its briefing in June 2011, which was accepted by the Portfolio
Committee.

* Based on submissions at the public hearings and the Portfolio Committee’s views that an alternative word
should be used in stead referring to the certification of a victim which may lead to the stigmatization of a
victim. The NPA supports this amendment.

* Clause 14 provides for an appeal mechanism in cases where a letter of recognition is refused or
withdrawn. It is proposed that the appeal should be to the MEC of social development, to keep it on a
provincial level. The NPA supports this amendment.
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"person", for purposes of this Act, includes a natural person, a juristic person and a
partnership, unless the context indicates otherwise;

"prescribe” means prescribe by reguiation in terms of section {43] 44 of this Act;
“protective custody” for the purposes of section 14, means the detention or

confinement of a person by the South African Police Service for the purpose of protecting

that person in any place which is used for the reception, detention or confinement of a

berson who is in custody of the South African Police Service and inciudes all land,

buildings and premises adjacent to that place and used in connection therewith: %

"provincial department of social development” has the meaning ascribed to it in
section 1 of the Children's Act;

"provincial head" has the meaning ascribed to it in section 1 of the Public Service Act,
1994 (Proclamation No. 103 of 1994);

“removal of body parts” means the removal of,_the possession of?’ or trade in any
organ or other body part from a living person who has been trafficked or the body of a
deceased person who has been trafficked and killed for the [sole]*® purpose of removing
the organ or other body part in contravention of the National Health Act, 2003 (Act No. 61

of 2003)%;
[13 Hxd H H .39
"servitude"*' means a condition in which the labour or services of a person are provided

or obtained through threats or perceived threats of harm to that person or another
person, or through any scheme, plan or pattern intended to cause the person to believe
that, if the person does not perform the labour or services in question, that person or
another person would suffer harm:

"sexual exploitation"*

means the commission of any sexual offence in terms of the
Criminal Law (Sexual Offences and Related Matters) Amendment Act or any offence of a

sexual nature in any other law against a victim of trafficking, and includes

“ SAPS and DSD agreed that it should be possible to take a victim of trafficking into protective custody if
there is a real danger to that person. The question arose whether “protective custody” should not be defined
fo stress the fact that that victim is taken into custody for his or her protection. The wording was borrowed
from the Child Justice Act.
% According to the Dept of Health the possession of body parts will be dealt with in the Regulations in terms
of the National Health Act that will replace the Human Tissue Act. The DOH agrees to the inclusion of
“Eossession” in the definition of “removal of body parts”.
* At its briefing of the Portfolio Committee in February 2011, the NPA suggested that the word “sole” be
deieted in order to not encounter difficulties in proving the purpose for the removal of the organs or body
arts.
5 The Dept of Health advised that it is not sure when the rest of the Human Tissue Act will be repealed as
provided for in section 93 of the National Health Act, but indicated that it is working hard to finalise the
Chapter of the NHA which will lead to the repeal of the Human Tissue Act. It might be necessary to
frequently check with the DoM for progress, otherwise we might need to refer to the Human Tissue Act as
well,
30

A by Partfalin Ca oo

31 Portfolic Committee enquired whether there is a éimilar definition in other legislation, but we could not find
any.

% Portfolio Committee indicated that a decision wilt be taken after consideration of the definition and offence
of trafficking in persons.
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forcing/c:ompelling33 a victim of trafficking to Participate in the production of pornographic
material or to perform any act of a sexual nature in, but not fimited to, a strip club,
massage parlour, brothel or escort agency,

OPTION
“sexual exploitation" means the commission of any sexual offence in terms of the
Criminal Law (Sexual Offences and Related Matters) Amendment Act or any offence of a
sexual nature in any other jaw against a victim of trafficking[, and includes forcing a
victim of trafficking to participate in the production of pPormaographic material or to
perform any act of a sexual nature in, but not limited to, a strip club, massage
parlour, brothel or escort agency]; *

OPTION
“sexual exploitation” means the commission of -

{a) any sexuai offence referred to in the Criminal Law (Sexual Offences and Related

Matters) Amendment Act_or
) any offence of a sexual nature in any other law against a victim of trafficking:

"slavery” means reducing a person by any means to 3 state of submitting to the control
of another person as if that other person were the owner of that person;

['social service professional” has the meaning ascribed to it in section 1 of the
Children’s Act;]**

"social worker" means a person registered as a social worker in terms of section 17 of

that person in an accredited organisation

OPTICN
“temporary safe care” for the purposes of section 12, means care of an adult person

suspected of being a victim of trafficking in a shelter, private home or any other place

approved by the Director-General: Social Development where that person can be

accommodated safaly pending the placement of that person in an _accredited

organisation®®:

* The word “compel” is used in the Sexual Offences Act,
** This option is for consideration of the Portfolio Committee which had a problem with the portion that is



“trafficking in persons” has the meaning assigned to it in section 3.
“trafficking-related activities” for the purposes of section 11B, means activities which

are intended to facilitate the commission of an offence provided for in Chapter 2:
"UN Protocol to Prevent, Suppress and Punish Trafficking in Persons" means the
United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons,
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especially Women and Children, Supplementing the United Nations Convention against
Transnational Organised Crime, 2000, the English text of which is replicated in Schedule
2" and

“victim of trafficking” means

{a) a child who is found to be = victim of trafficking after an investigation in terms of
section 110(5)(¢) of the Children's Act: or
(b) an adult person who has been issued with a lefter of recognition®® to be a victim of

trafficking as provided for in this Act.*®

(2) For purposes of this Act a person is regarded as having

kKnowledge of a fact if—

{a) that person has actual knowledge of the fact: or
{b) the court is satisfied that—
{i) the person believes that there is a reasonabie possibility of the existence

of that fact; and
{ii}. the person has failed to obtain information to confirm the existence of

that fact
and ‘knows'’ or 'knowing' must be consfrued accordingly.

(3) For the purposes of this Act a person ought reasonably

fo have known or suspected a fact if the conclusions that he or she ought to have

reached are those which would have been reached by a reasonably diligent and

vigilant person having both—
{a) the generai knowledge, skill, training and experience that may reasonably be

expected of a person in his or her position; and

(b} the generai knowledge, skill training and experience that he ot she in fact has.

{4} A reference in this Act to any act, includes an omission and

“acting” must be construed accordingly.

Objects of Act”’

2, The objects of this Act are to—
(a) give effect to the [UN Protocol to Prevent, Suppress and Punish Trafficking in
Persons]_Republic’s obligations concerning the ftrafficking of persons in terms of

international instruments to which the Repubilic is a signatory; ¥

*“ See footnote 14 above

* See definition of letter of recognition.

“® The Bili provides in several clauses for "a victim of trafficking” where reference is made to either a child
victim of trafficking or an adult victim of trafficking and the NPA suggested that it is necessary to provide for

“ Portfolio Committee decided to take a decision on this clause at a later stage.
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(b) provide for the prosecution of persons involved in trafficking and for appropriate
penalties;

{c) provide for the prevention of trafficking in persons and for the protection of and
assistance to victims of trafficking*-

(d) provide services to victims of trafficking;

(e} provide for effective enforcement measures;

7] establish an Intersectoral Committee on the Prevention and Combating of Trafficking in

Persons, which must develop a draft national policy framewoark; and
{g) combat trafficking in persons in a co-ordinated manner.

[CHAPTER 2
PREVENTION AND COMBATING OF TRAFFICKING IN PERSONS®™

Public awareness

3. (1} The Intersectoral Committee established by section 40 must, and
where appropriate, after consultation with relevant non-governmental organisations,
establish public awareness programmes or other measures for the prevention and
combating of trafficking in persons designed to—-

{a) inform and educate members of the public, especially those who are vulnerable or
at risk of becoming victims of trafficking, foreigners who appiy for South African
visas who may be victims of trafficking, and South African citizens or permanent
residents who apply for South African passports or who depart abroad, on issues
relating to trafficking in persons, including-—

(i) common recruitment techniques used by traffickers;

(ii) practices used fo keep victims of trafficking in exploitative situations;

(if) the forms of abuse to which victims of trafficking may be subjected; and

(iv) organisations, institutions or law enforcement agencies that may be

approached for assistance or information ;

(b) inform and educate victims of trafficking on—
(i) their rights as victims:
{ii} legal or other measures in place to ensure their safety, recovery and

repatriation; and

* Possible amendment based on suggestion by Portfolio Commiittee in response to public hearing
submissions proposing that reference should also be made to other international instruments such as the
Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography.

*“The question arises if this paragraph should stili refer to the prevention of trafficking if chapter 2 dealing
with prevention is deleted. The same goes for paragraph (g).

* The Portiolio Committee suggested that this chapter should be moved to the chapter dealing with the
responsibilities, functions and duties of the Intersectoral Commitiee.
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(i organisations, institutions or law enforcement agencies that may be
approached for assistance or information; and
{c) discourage the demand for and the supply of victims of trafficking that fosters the
exploitation of those victims, especially women and children.
(2) The programmes or other measures referred to in subsection {1}
must—
(a) include appropriate measures aimed at reaching rural communities;
{b) where possible, be provided in a language understood by the persons at whom
they are directed; and
{c) be reviewed every second year in order to defermine their effectiveness.
(3) The Director-General: Justice and Constitutional Development must
take all reasonable steps within available resources to ensure that the programmes or
other measures referred to in subsection (1) are implemented throughout the Republic.]

CHAPTER [3] 2
OFFENCES, PENALTIES®' AND EXTRA-TERRITORIAL JURISDICTION
OPTION PROPOSED BY THE NPA

Trafficking in persons

{4] 3. [&)] Any person who, directly or indirectly, delivers, recruits. transports,
transfers, harbours, sels, exchanges, leases or receives another_person within or across the

borders of the Repubiic, by means of-—

a threat of harm:

the threat or use of force or cother forms of coercion:

the abuse of vulnerability;

fraud;

deception;
debt bondage:

abduction;

h) Kidnapping;
() the abuse of power:

4 the giving or receiving of payments or benefits fo obtain the consent of a person having

ERRRBEER

=

control or authority over another person,

aimed at either the person or an immediate family member or that person for the purpose of any

form or manner of exploitation, is guilty of the offence of trafficking in persons.

*! PG indicated that it wants the penalties in a separate clause. It is suggested that the penalty clause be
inserted at the end of thig Chapter and not in clause 42 under general provisions,
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{2} Any person who—
(a adopts & child, facilitated or secured through legal or illegal means:;

b) concludes a forced marriage with another person

within or across the borders of the Republic, for the purpose of the exploitation of that other

person in any form or manner, is guilty of an offence.

3 l{ is no defence to a charge of contravening subsection (1) or (2) that—

(a) a child who is a victim_of trafficking or a person having control or_authority over a child
who is a victim of trafficking has consented to the infended exploitation, the action which
was intended to constitute trafficking or that the intended exploitation or action did not

occur, even if none of the means referred to in subsection 1 have been used:

(2] an adult person who is a victim of trafficking has consented to the intended exploitation,
the action which was intended to constifute trafficking or that the intended exploitation or

action did not occur, if one or more of the means referred to in subsection 1 have been

used.
4) In_order to establish the liability in terms of subsection (1) or 2 of an

employer or principal, the conduct of an_emplovee or agent of or any other person acting on

behalf of the employer or principat may be attributed to the employer or principal if that person is
acting—
within the scope of his or her employment;

within the scope of his or her actual or apparent authority; or

ERE

with the express or implied consent of a director, member or partner of the emplover or

principal.
(5) Subsection (4) does not exclude the liability of an employee or agent of

or any other person_acting on behalf of the employer or principal for committing the offence of

trafficking in persons.
{8) (a) A finding by a court that an emplover or principal has

contravened subsection (1) or (2) serves as a_ground for the revocation or cancellation of any

licence or registration that the employer or principal may require in order to conduct its business.
{b) The clerk or registrar of the court which made the finding referred

to in paragraph (a) must. in_writing notify the authority that granted the licence or registration of

the finding.

{c) The authority that granted the licence or registration must review

the licence or the registration and, where necessary, revoke or cancel the licence or registration.

Note: The rest of the options relating to clause 3 below could be deleted as agreement has

been reached on the above proposed option.
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Trafficking in persons™ and acts aimed at committing, acquiring another person to
commit, or conspiring to commit [an offence under this Chapter] the offence of trafficking

in persons

OPTION IN RESPECT OF HEADING CF CLAUSE 3
Trafficking in persons and involvement in trafficking in persons®®

[4]3. (1) A person is guilty of an offence of trafficking in persons if that person
trafficks another person [and is subject to section 51 of the Criminai Law Amendment Act,
1897 (Act No. 105 of 1997), liable on conviction to a fine or imprisonment, including
imprisonment for life, or such imprisonment without the option of a fine or both]**.

{2) A person is guilty of an offence of involvement [of] in trafficking in
persons [and is subject to section 51 of the Criminal Law Amendment Act, 1997 {Act No.
105 of 1997), liable on conviction to a fine or imprisonment, or such imprisonment without
the option of a fine or both,] if that person—

{a) performs any act aimed at committing [an offence under this Chapter]®® an offence of
trafficking in persons;

(b} incites, instigates, commands, directs, aids, Promotes, advises, recruits, encourages or
procures any other person to commit [an offence under this Chapter] an offence of
trafficking in persons: or

(c) conspires with any other person to commit {an offence under this Chapter] _an offence

of trafficking in persons or to aid in the commission thereof,

(3) Itis no defence to a charge of contravening subsection (1) or (2) that—

{a) a child who is a victim of trafficking or a person having control or authority over a child
who is a victim of trafficking has consented to the intended exploitation, or the action
which was intended to constitute trafficking or, that the intended exploitation or action did
not oceur, even if none of the means referred to in the definition of trafficking have been
used;

(b) an adult person who is a victim of trafficking has consented to the intended expioitation,
the action which was intended to constitute trafficking or that the intended exploitation or
action did not oceur, if one or more of the means referred to in the definition of trafficking
have been used.

% See separate document on definition and offence of trafficking.

This heading will be in line with the provisions of subclause 2).

The PC indicated that it wants the penalties in a separate clause. See new clause 39 under general

rovisions,

E” The reference to “an offence in terms of this Chapter” is wreng as it will mean that an offender will receive
a more severe penalty for the “attempt” or “conspiracy” to commit an offence under this Chapter than an
offender who commits an actyal offence in terms of this Chapter. Ina previous draft Bill a separate clause
was included to make the “attempt’ clause applicable to all the offences in this Chapter and not only to the
offence of trafficking in persons. To bring it in line with the Sexual Offences Amendment Act, it was inserted
by the State Law Advisers as clause 4{2) but the wording was not changed accordingly.
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{4} In order to establish the liability in terms of subsection (1) or (2) of an
employer or principal, the conduct of an employee or agent of or any other person acting on
behalf of the employer or principal may be attributed to the employer or principal if that person is
acting—

(a) within the scope of his or her employment;

(b) within the scope of his or her actual or apparent authority; or

(c) with the express or implied consent of a director, member or partner of the employer or
principal.

(5) Subsection (4} does not exclude the liability of an employee or agent of
or any other person acting on behaif of the employer or principal for committing the offence of
trafficking in persons.

(B) (a) A finding by a court that an employer or principal has
contravened subsection (1) or (2) serves as a ground for the revocation or cancellation of any
licence or registration that the employer or principal may require in order to conduct its business.

(b) The clerk or registrar of the court which made the finding referred
to in paragraph (a} must, in writing notify the authority that granted the licence or registration of
the finding.

(c) The authority that granted the licence or registration must review the licence or the
registration and, where necessary, revoke or cancel the licence or registration.

OPTION®®
Trafficking in persons [and acts aimed at committing, acquiring another person to commit,
or conspiring to commit an offence under this Chapter]

413. (N A person is guilty of an offence of trafficking in persons if that person
trafficks another person [and is subject to section 51 of the Criminal Law Amendment Act,
1997 (Act No. 105 of 1997), fiable on conviction to a fine or imprisonment, including
imprisonment for life, or such imprisonment without the option of a fine or both].

2) Subject to_section 51 of the Criminal Law Amendment Act, 1997 (Act no.
105 of 1997), a person who is found quilty of an offence referred to in-subsection (1), is liable on

convicticn to a fine not exceeding R100 million or o imprisocnment, inciuding imprisonment for life,

or such imprisonment without the option of a fine or both.®’

[(2) A person is guilty of an offence of involvement of trafficking in
persons and is subject to section 51 of the Criminal Law Amendment Act, 1997 {Act No.
105 of 1997), liable on conviction to a fine or imprisonment, or such imprisonment without
the option of a fine or both, if that person—

% This option is the NPA’s recommendation which it presented to the Portfolio Committee in June 2011 and
which was found to be acceptable.

" This subclause should be under the penalty clause later in the Bill. The NPA was requested by the
Fortfolio Committee to revert to it on the question of the proposed maximum fine.
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{a} performs any act aimed at committing an offence under this Chapter;

()] incites, instigates, commands, directs, aids, promotes, advises, recruits,
encourages or procures any other person to commit an offence under this
Chapter; or

{c) conspires with any other person to commit an offence under this Chapter or to aid
in the commission thereof,

(3) It is no defence to a charge of contravening subsection (1) or (2)
that—

(a) a child who is a victim of trafficking or a person having control or authority over a
child who is a victim of trafficking has consented to the intended exploitation, the
action which was intended to constitute trafficking or, that the intended
exploitation or action did not oceur, even if none of the means referred to in the
definition of trafficking have been used;

(b) an adult person who is a victim of trafficking has consented to the intended
exploitation, the action which was intended to constitute trafficking or that the
intended exploitation or action did not occeur, if one or more of the means referred
to in the definition of trafficking have been used.

4) in order to establish the tiability in terms of subsection (1) or {2} of
an employer or principal, the conduct of an employee or agent of or any other person
acting on behaif of the employer or principal may be attributed to the empioyer or principal
if that person is acting—

(a) within the scope of his or her employment;

(b) within the scope of his or her actual or apparent authority; or

{c} with the express or impiied consent of a director, member or partner of the
employer or principal.

(5) Subsection (4) does not exclude the liability of an employee or
agent of or any other person acting on behalf of the empioyer or principal for committing
the offence of trafficking in persons.

{6) {a} A finding by a court that an employer or principal has
contravened subsection (1) or (2) serves as a ground for the revocation or cancellation of
any licence or registration that the employer or principal may require in order to conduct
its business.

{b) The clerk or registrar of the court which made the finding
referred to in paragraph (a) must, in writing notify the authority that granted the licence or
registration of the finding.

{c) The authority that granted the licence or registration must review the ficence or the

. . - . . 58
registration and, where necessary, revoke or cancel the licence or registration.]

> At the suggestion of the NPA, these provisions have been shifted to clauses 9A and 9B,
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Debt bondage

[514. Any person who intentionally engages in conduct that causes another person to
enter into debt bondage is guilty of an offence fand is liable on conviction {0 a fine or

imprisonment for a period not exceeding 15 years]™.
Possession, destruction, confiscation, concealment of or tampering with documents

[6]5. Any person who has in his or her possession or intentionally destroys,
confiscates, conceals or tampers with any actual or purported identification document, passport
or other travel document of a victim of trafficking in facilitating or promoting trafficking in persons
is guilty of an offence [and is liable on conviction to a fine or imprisonment for a period not

exceeding 10 years].
Using services of victims of trafficking

[7]16. Any person who intentionally benefits, financially or otherwise, from the services
of a victim of trafficking or uses or enables another person to use the services of a victim of
trafficking and knows or ought reasonably to have known that such person is a victim of
trafficking, is guilty of an offence [and is liable on conviction to a fine or imprisonment for a

period not exceeding 15 years].
Conduct facilitating trafficking in persons

[8l7. (1 {(a) Any person who [is guilty of an offence and is liable on
conviction to a fine or imprisonment for a period not exceeding 10 years if the person]—
[(a}](iy intentionally leases or subleases any room, house, building or establishment for

facilitating or promoting trafficking in persons or allows it to be used or ought reasonably

to have known that it will be used [for facilitating or promoting] fo facilitate or promote
frafficking in persons;
[(b)I(ii) subseguent to the lease or sublease of any room, house, building or establishment,

becomes aware or ought reasonably to have known that it is being used to facilitate or

promote trafficking in persons and fails to report that knowledge to a police official®™:

[(B)](iiyadvertises, publishes, prints, broadcasts, distributes or causes the advertisement,

publication, printing, broadcast or distribution of information that faciiitates or promotes

59 The Portiolio Commitee indicated that it will consider appropriate penalties in respect of the offences.
® Portfolio Committee proposed that the provision should also address the instances where a person
becomes aware of trafficking being conducted on his premises subsequent to leasing it.



20

trafficking in persons by any means, including the use of the internet or other information
technology, and knows or ought feasonably to have known that it will be used [for
facilitating or promoting] to facilitate or Promote trafficking in persons; or

(v)  finances™, controls® of organises™ the commission of an_offence under this

Chapter,

is quilty of an offence.

[(+)] A_person_who is found guilty of an offence referred to in

aragraph (a) is liable on conviction to a fine not exceeding R50 mitlion or to imprisonment for a

pericd not exceeding 10 vears or both,%

(2) An internet service provider operating in the Republic—
{a) must take all reasonable steps to prevent the use of its service for the hosting of
information referred to in subsection (DidNGE): and
{b) that has knowledge that any internet address on its server contains information referred
to in subsection (DIBAL) must—
(i without delay report that internet address, as well as the particulars of the person
maintaining or in any manner contributing to that internet address, to the South
African Police Service;
{in take all reasonable steps to preserve any evidence for purposes of investigation
and prosacution by the relevant authorities; and
(i) without delay take a|| reasonable steps to prevent access to that internet address
by any person.®

the wording used in the Kenya Act, which the Portfolio Committee seems to prefer.
Controlling is linked to financing and will also address the actions of the kingpins of the crime. ltisalso in
line with the wording used in the Kenya Act.
Organising the crime of trafficking is in iine with the Protocal.

genaltyclause fater in the Bill.

*The Department was referred to the Films and Publication Amendment Act, 3 of 2009 which inserted
section 24C into the Films and Publications Act, 85 of 1995 ang which provides that any person who
provides child-oriented services, including chat-rooms, on or through mobile cellular telephones or the
internet, must monitor such services angd take such reasonable steps necessary to ensure that those
services are not used for the commission of offences against children. Section 24¢ came into operation on
14 March 2010. A further discussion was held with an official of the Films and Publications Board {the FPE)
regarding the effective monitoring of services as required by section 24C. The Department was advised that
it is difficult to monitor the services directly as issues, such as personal privacy and communications have to
be taken into account More focus is placed on awareness-raising. In terms of section 24C, service
providers must also put mechanisms in place to enable the reporting of suspicious behaviour and provide
children and their parents with tools which can be used to filter or block access to services. The Internat
Service Providers Association of South Africa (IPSA) also has a code of conduct in which specific provision
is made for the protection of minors. The FPB advised that internet service providers generally comply with
the contents of the code of conduct The Committee’s views as to whether the provisions of clause 7 should
be amended in accordance with section 24C of the Fims and Publications Act and whether the inputs of
iPSA should be obtained in this regard, will be appreciated.
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(3) An internet service provider who fails to comply with the provisions of
subsection (2) is guilty of an offence [and is liable on conviction to a fine or to imprisonment
for a period not exceeding five years].

4) @) A finding by a court that an internet service provider has
contravened subsection (2) serves as a ground for the revocation or cancellation of that licence.

b) The clerk or registrar of the court which made the finding referred
to in paragraph (a) must, in writing, notify the authority that granted the licence of the finding.
(c) The authority that granted the licence must review the licence

and, where necessary, revoke or cancel the licence.
Liability of carriers®™

[©j8. (1) A carrier who—
{a) knows that a person is a victim of trafficking:

(b) ought to have known that a person is a victim of trafficking,

brings a victim of trafficking into or removes a victim of trafficking from the Republic [knowing
that the victim of trafficking does not have a passport and where applicable, a valid visa®
required for lawful entry into or departure from the Republic,] is guilty of an offence fand is
liable on conviction to a fine not exceeding R1 million or to imprisonment for a period not
exceeding five years].

2) A carrier who, on reasonable grounds. suspects that any of its

passengers is a victim of trafficking must immediately report that suspicion to a police official for

investigation. %
3) A carrier who fails to comply with the provisions of subsection (2) is guilty

of an offence.®®
[} (4) A carrier is not guilty of an offence under subsection (1) if entry of the

victims of trafficking into the Republic occurred because of circumstances beyond the control of

the carrier.
NG ™ (@  [In addition to any other offence under this section,
a] A cariier is liable to pay the expenses incurred or reasonably expected to be incurred in

* The Portfolic Committee proposed that the heading reads “Liability of cross-border carriers’. The
Department, however, proposes that the heading should not be amended in light of the proposed subsection
f(}2) which will also apply to carriers within the Republic.

" There are views that the word “valid” is superfluous as only a valid visa will be accepted for entry or
departure. The Immigration Act, however, refers to a “valid visa”.

The proposed amendment is based on the Portfolio Committee’s suggestion that carriers should be held
liable despite the fact that a victim of trafficking is in possession of legal fravel documents. The Department
has, however, formulated the amendment in such a way to also place an obligation on internal carriers to
report cases of trafficking. Reference to the proposed clause 8(2) is also made in clause 11 (4} and 12(4),
® The proposed penalty is in line with the penalty provided for offences in terms of clause 11(6) and 12(16),
in new clause 39.

The Portfolio Committee is of the view that carriers shouid be ordered on a balance of probabilities to
compensate the State for expenses, it should not be in addition to a conviction.
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connection with the care, accommodation, transportation and repatriation of the victim, [as
provided for in section 28.] if the court finds, on a balance of probabiiities, that the carrier has

knowingly transported a victim of trafficking or ought reasonably to have known that it was

transporting a victim of trafficking.

{b) An_order for the payment of the expenses referred fo in

paragraph (a) has the effect of a civil judgment of a magistrate’s court and the provisions of

section 27(4) apply with the negcessary changes required by the context.

OPTION
Note: The option below was proposed in the NPA's presentation of 15 June. It is suggested that

this option be deleted as the Portfolio Committee has agreed to the NPA’s proposed
amendment as outlined above, J

Liability of carriers’

[918. (1) {a) A carrier fwho] which —

)] brings, delivers, transports or transfers a [victim of trafficking] person into or removes
such a [victim of trafficking} person from the Republic [knowing] and which knows,
suspects or ought reasonably to have known or suspected that the person is a victim of
trafficking [does not have a passport and, where applicable, a valid visa required for

lawful entry into or departure from the Republic, is guilty of an offence and is
liable on conviction to a fine not exceeding R1 million or to imprisonment for a
period not exceeding five years.]: or

(i delivers, transports or transfers a person from one place to another in the Republic and

which knows, suspects or ought reasonably to have known or suspected that the person
is a victim of trafficking,
must, without delay, report this knowledge or suspicion to a police official for investiaation.
k) A carrier which fails to report as provided for in paragraph (a) is

guilty of an offence and is liable on_conviction to a fine not exceeding R50 million or to

imprisonment for a period not exceeding 10 years to both.

{c) A court which convicts a carrier of an offence referred to in
section 35(7), read with section 50(3) of the Immigration Act. may, _in _addition to the
administrative fine referred to_in section 50( 3) of the Immigration Act, impose a penaity referred to
in paragraph (b) if the court finds that the carrier knew, suspected or ought reasonably to have

known or suspected that the foreigner in question was a victim of trafficking.

! This option was recommended by the NPA in June 2011 and seems to have been accepted by the
Portfolio Committee.
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(2) A carrier is not guilty of an offence under subsection (1) if entry of the
victims of trafficking into the Republic occurred because of circumstances beyond the control of

the carrier,”

(3) {a [In addition to any other offence under this section, a] A
carrier is liable to pay the expenses incurred or reasonably expectad to be incurred in connection
with the care, accommodation, transportation and repatriation of the victim, [as provided for in
section 28] if the court finds, on a balance of probabilitics. that the carrier knew, suspected or

ought reasonably to have known or suspected that it was transporting a victim of trafficking.
{b) An_order for the payment of the expenses referred to in

paragraph a) has the effect of a civil judgment of a magistrate’s court_and the provisions of

section 27{4) apply with the necessary changes required by the context.”™

Involvement in trafficking of persons

X {1 Any person who—
(a) performs any act aimed at participating in the commission;
) incites, insfigates, commands, directs, aids, promotes, advises, recruits, encourages or
procures any other person to commit: or
{c) conspires with any other person fo commit,
an offence under this Chapter, is guilty of an offence.
{2) It is no defence to a charge of contravening subsection (1) that—
(a) a child who is a victim of trafficking or a person having control or authority over a child

who is a victim of frafficking has consented to the infended exploitation, the action which

was intended to constitute trafficking or that the intended exploitation or action did not

occur, even if none of the means referred to in subsection 1 have been used:

b) an adult person who is a victim of trafficking has consented to the intended exploitation,

the action which was intended to constitute trafficking or that the intended expicitation or

action did not gccur, if one or more of the means referred to in subsection 1 have been

used.

(3) In order to establish the liability in terms of subsection (1) of an employer
or principal, the_conduct of an_employee or agent of or any other person acting on behalf of the

employer or principal may be attributed to the employer or principal if that person is acting—

{a) within the scope of his or her employment:

D) within the scope of his or her actual or apparent authority; or

" The NPA suggested that this subclause be defeted but the Portfolio Commitiee was of the view that it
should remain.

™ The Portfolio Committes is of the view that carriers should be ordered on a balance of probabilities to
compensate the State for expenses, it should not be in addition to a conviction.
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{c) with the express or implied consent of a director, member or partner of the employer or
principal.
4) Subsection (3) does not exclude the ligbility of an employee or agent of

or any other person acting on behaif of the employer or principal for committing the offence of
trafficking in persons.

5) (a) A_finding by a court that an employer or principal has
contravened subsection (1) serves as a ground for the revocation or canceliation of any licence or

registration that the employer or principal may require in order to conduct its business.

b) The clerk or registrar of the court which made the finding referred
to in paragraph (a) must. in writing notify the authority that granted the licence or registration of
the finding. '

(c) The authority that granted the licence or registration must review

the licence or the registration and. where necessary, revoke or cancel the licence or registration.

™ The NPA, in its June 2011 briefing to the Portfolio Committee, suggested that clause 4(2) of the
introduced Biil, dealing with involvement in trafficking persons, should be a stand-alone offence, which the
Committee accepted.

™ The NPA, in its June 2011 briefing to the Portfolio Committee, suggested that clause 4(3), {4), (5) and (8)
of the introduced Bill, dealing with the liability of persons, should be a stand-alone clause, and should also
be extended to all offences under the Chapter, over and above the offences of trafficking and involvement in
trafficking, which the Committee accepted.



Extra-territorial jurisdiction

[1oi1. (1) A court of the Republic has jurisdiction in respect of an act committed
outside the Republic which would have constituted an offence in terms of this Act had it been
committed in the Republic, regardiess of whether or not the act constitutes an offence at the
place of its commission, if the person to be charged—

{a) is a citizen of the Republic;
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{b) is ordinarily resident in the Republic;
{c) has committed the offence against a citizen of the Republic or a person who is ordinarily
) resident in the Republic:

{d) is, after the commission of the offence, present in the territory of the Republic, or in its
territorial waters or on board a ship, vessel, off-shore installation, a fixed piatform or
aircraft registered or required to be registered in the Republic;

(e) is, for any reason, not extraditeq by the Republic or if there is no application to extradite
that person; or
{f) is & juristic person or a partnership registered in terms of any law in the Republic,
(2) Only a High Court has jurisdiction in respect of [an offence]™a person
referred to in subsection {(1d).
(3 A person who commits an offence referred to in subsection (1) is liable

on conviction to the penalty prescribed for that offence.

{a) Subject to paragraph (b}, the National Director of Public

Prosecutions must, in writing, designate an appropriate court_in which to conduct a prosecution

against any person accused of having committed an offence in_a country outside the Republic as

provided for in subsection (1).

[{s)] For the purposes of determining the furisdiction of a court to try
the offence, the offence is deemed to have baen committed -
{H at the piace where the accused is ordinarily resident: ar
(i) at the accused person’s principal place of business.

[{5) No prosecution may be instituted against a person in terms of this
section with respect to conduct which formed the basis of an offence under this Act in
respect of which that person hasg already been convicted or acquitted by a court of another
jurisdiction.]’®

[(6)] (5)The institution of a prosecution in terms of this section must be

authorised in writing by the National Director of Public Prosecutions,

Penalties”

’® Clause 9(1){d) refers in fact to a person, not to an offence.

’7 This deletion was proposed by the NPA in its June 2011 briefing.

® Amendment proposed by Portfolio Committee as the double jeopardy rule is a recognized principle and
need not be specifically provided for.

® Portfolio Committee suggested separate clause dealing with the penalties. The view of the Portfolio
Committee on the NPA's recommendation refating to penalties is awaited. The Committee also wants the
contravention of or failure to comply with the regulations to be prescribed as offences in the Bill itself in
stead of in the regulations. See the footnote at clause 44,
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41. {1} A person convicted of an offence referred fo in—

section 3(1) or (2} is, subject to section 51 of the Criminal Law Amendment Act. 1997

{Act No. 105 of 1997), liable to a fine or imprisonment, including imprisonment for life, or such

imprisonment without the option of a fine or both;

SERRE RRBEREER

section 4 is liable to a fine or imprisonment for a period not exceeding 15 years:

section § is liable to a fine or imprisonment for a period not exceeding 10 vears:

section 6 is liable to a fine or imprisonment for a period not exceeding 15 years:

section 7(1) is liable fo a fine or imprisonment for a period not exceeding 10 years;

section 7(3) is liable to a fine or imprisonment for a period not exceeding five years;

section 8(1) is ligble to a fine of R1 million_or imprisonment for a period not

exceeding five vears:

section 8(3) is liable to a fine or imprisonment for a period not exceeding one year;

section 11(6}) is liable to a fine or imprisonment for a period not exceeding one year:

section 12(16) is liable to a fine or imprisonment for a period not exceeding one vear:

section 17 is liable to a fine or imprisonment for a period not exceeding 15 years: and

section 44(5) is liable to a fine or imprisonment for a period not exceeding one  vyear.

THE NPA PROPOSES THE FOLLOWING PENALTY CLAUSE:

E B B D=

B

(1) A person convicted of an offence referred to in—

section 3(1) or (2) is, subject to section 51 of the Criminal Law Amendment Act, 1997

(Act No. 105 of 1997). liable to a fine not exceeding R100 million or imprisonment,

including imprisonment for life, or such imprisonment without the option of a fine or both;

sections 4, 8 or 17 is liable to a fine not exceeding R50 million or imprisonment for a

period not exceeding 15 vears;

sections 5 or 7(1) is liable to a fine not exceeding R30 million or imprisonment for a

period not exceeding 10 years;

sections 7(3) or 8(1) is liable to a fine not exceeding R15 million or imprisonment for a

period not exceeding five years:
sections 8(3), 11(6), 12(16) or 44(5), is liable to a fine not exceeding R3 million or

imprisonment for a period not exceeding one vear:

Factors to be considered in sentencing
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11. If 2 person is convicted of any offence under this [Act] Chapter®, the court that

imposes the sentence must consider, but is not limiteg to, the following aggravating factors:

(a) The significance of the role of the convicted person in the trafficking process:

(b) previous convictions relating to the crime of trafficking in persons;

{c) whether the convicted person caused the victim to become addicted to the use of g
dependence—producing substance;

(d) the conditions in which the victim was kept;

(e) whether the victim was held Captive for any period:

f} whether the victim suffered abuse and the extent thereof®': [and the physical and

psychological effects the abuse had on the victim;]%
() the physical and psychological effects the abuse had on the victim:

[{g}lth) whether the offence formed part of organised crime; [and]
{(W1(i) whether the victim was a child;

i) the nature of the relationship between the victim and the convicted person®®;
{k) the state of the victim’s mental heaith: and

I whether the victim had any physical disability. **

CHAPTER [4] 3
IDENTIFICATION AND PROTECTION OF VICTIMS OF TRAFFICKING

Reporting Jand referral] of and dealing with®® child victim of trafficking

12]13. (1 Despite any [other] law, policy or code of conduct prohibiting the
disclosure of personal information, [an immigration officer, labour inspector, social worker,
social service professionai, medical practitioner, nurse, teacher, traditional healith
practitioner, traditional healer or traditional leader] any person®® who[, on reasonable
grounds,] knows, suspects or ought reasonably to have known or stspected® that a child js a
victim of trafficking must immediately report that knowledge or suspicion to a police official for

investigation

& This clause should riot apply to all offences in terms of this Act as offences are created where officials or
professionals fail to perform dities allocated to them in terms of the Bill. It was not the intention to make this
clause applicable to these officials.
*! Inserted at the request of the NPA at the June 2011 briefing.
% Deleted at the request of the NPA at the June 2011 briefing and inserted as a stand-alone paragraph.
Portfolic Committee requested that this factor be included. NPA supports inclusion,

™ Inserted at the request of the NPA at the June 2011 briefing.

® Certain amendments regarding the duties of a police official as agreed to by SAPS and DSD, necessitate
the amendment of the heading. The clause also provides for more than the reporing and notification of
child victim of trafficking.
8 Proposed amendment by the Portfolio Committee to refer in general terms to persons who are prohibited
from disclosing personal information. The proposed wording will result in subclause {2) being superfiuous.

¥ As recommended by the NPA at its briefing in June 2011 and approved by the Portfolio Comimittee.
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[(2) Any person other than the persons referred to in subsection {1} who
on reasonable grounds suspects that a child is a victim of trafficking, must report that
suspicion to a police official for investigation.]

{2) Subsection (1) does not apply to the right to legal professional privilege
as_between a legal practitioner and his or her client in respect of communications made in

confidence between that legal practitioner and—

{a) his or.her client for the purposes of legal advice or litigation which is pending or

contempiated or which has commenced: or
3]} a third party for the purposes of iitigation which is pendihg or _confemplated  or
which has commenced.®®
(3) A person referred to in subsection (1) [or (2)] —

{a) must provide reasons for that knowledge or suspicion fo a police official;
(b) who makes the report in good faith, is not liable to civil action on the basis of the report;
and
(c) is entitled to have his or her identity kept confidential if his or her safety is at risk as a
result of the report, unless the interests of justice require otherwise,
(4) A police official to whom a report has been made in terms of subsection
(1) [or (2]) or section 7 or 8*%/any other provision of this Act in réspect'efa ehild or a police official

who[, on reasonabie grounds,] knows suspects or_ought reasonably to have known or

suspected® that a child is a victim of trafficking—
{a) may, despite the proviso contained in section 26 of the Criminal Procedure Act, without a

warrant, enter any premises if he or she. on reasonable grounds. believes that the safety

of that child is at risk or that the child may be moved from those premises and may use

such force as may be reasonably necessary fo overcome any resistance against entry to

the premises_ including the breaking of any door or window of those premises, on

condition that the police official must first audibly demand admission to the premises and

notify the purpose for which he or she seeks to enter those premises®’:
b} must [, within 24 hours, refer that chiid to a designated child protection

organisation or the provincial department of social development,] deal with that

* The Portfolio Commitise agreed that legal practitioners shouid be excluded from the duty to report  The
wording of the subclause was borrowed from section 37 of the Financial intelligence Centre Act, 38 of 2001 ,
although section 37 of FICA refers to an attorney and not a legal practitioner. Also see section 201 of the
Criminal Procedure Act, 51 of 1977, which excludes a legal practitioner from giving evidence against his or
her client.

% Clauses 7 and 8 impese obligations on certain persons to report any suspicion of trafficking-related
offences to police offiicals.

% As recommended by the NPA at its briefing in June 2011 and approved by the Portfolic Commitiee.

*1 SAPS requested that provision be made to enable them to enter premises without a warrant and to use
force to obtain entry if necessary.
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child in terms of section 1 10(4) of the Children’s Act™, pending a police investigation into

the matter; or
{c) may place that chiid in temporary safe care in terms of section 152 of the Children's Act,
pending the transfer of the child to a designated child protection organisation or provincial

department of social development™
(5) The procedure provided for in section 110(5) to (8) of the Children’s Act
applies in respect of a child [referred to a designated chiid protection organisation or the

provincial department of social development] who has been deait with in terms off referred to
in subsection (4)(b).
(6) A person who fails to comply with the provisions of subsections (1)[, (2)]

or (4)(b), is guilty of an offence [and is liable on conviction to a fine or imprisonment for a
period not exceeding one year].

Reporting [and referral] of and dealing with™ aduit victim of trafficking

[13]14. (1) i@ An immigration officer, a labour inspector, [social worker,
social service professicnal, medical practitioner, nurse, traditional health practitioner,
traditional healer or] a traditional leader or/and any other person_not bound by a law. policy or

code of conduct prohibiting the disclosure of personal information, who[, on reasonable

grounds.] knows, suspects or ought reasonabiy to have known or suspected®® that an adult

person is a victim of trafficking must[, Subject to paragraph (b),] immediately report that
suspicion to a police official for investigation,

[t} A social worker, social service professional, medical
practitioner, nurse, traditional health practitioner, traditional healer or traditionaf leader
may only report a matter to a police official as provided for in paragraph (a) if the victim

* This amendment is made based on agreements reached at a meeting with SAPS and DSD when SAPS
suggested that the clause should follow the wording of the Children’s Act in terms of which SAPS has clear
duties in respect of a child in need of care and protection. Section 110(4) of the Children’s Act provides that
"A police official to whom a report has been made in terms of subsection (1) (that a child has been abused)
or {2) (that a child is in need of care and protection) or who becomes aware of & child in need of care and
protection must—

(a) ensure the safety and well-being of the child concerned if the child’s safety or well-being is at risk;
and
(b) within 24 hours notify the provincial department of socijal development or g designated child

protection organisation of the report and any steps that have been taken with regard to the child.”. SAPS
agrees with the changes.

% This gives a palice official the option to place a child in temporary safe care in instances where the
nearest child protection organisation or provincial department of social development is far from the police
station. Section 152 of the Children’s Act provides for the removal of a child to temporary safe care without
a court order, SAPS agrees with these provisions.

* Amendment of heading in accordance with the amendment of clause 11. Also, the clause provides for
more than the reporting and notification of a victim, but deals also with the assessment of a person to
determine if that person is a victim of trafficking, the issue of a letter of recognition, etc.

* As recommended by the NPA at its briefing in Juns 2011 and approved by the Portiolio Committee.
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has given his or her written consent in the prescribed manner, except where the person

ig—
(i) mentally disabled; or
(ii) in an altered state of consciousness, inciuding being under the influence of any

medicine, drug or other substance, to the extent that the person’s consciousness
or judgement is adversely affected.]”
OPTION
(1 Despite any law, policy or code of conduct prohibiting the_disclosure of

personal information, any person who knows. suspects or ought reasonably to have known or

suspected that an adult person is a victim of trafficking must immediately report that suspicion to
a police official for investigation.
[{2) Any person, other than the persons referred to in subsection {1){a),

who on reasonable grounds suspects that an adult person is a victim of trafficking, may
report that suspicion to a police official for investigation.,] ¥

2) Subsection (1) does not apply to the right to legal professional privilege
as between a legal practitioner and his or her client_in respect of communications made in
confidence between the legal practitioner and —
(g} his_or her cilent for the purposes of legal advice or litigation which is pending or

contemplated or which has commenced: or
() 2 third party for the purposes of litigation which is pending or contemplated or which has

commenced.”®
3) A person referred to in subsection (1) [or (2)]—

(a) must provide reasons for that knowledge or suspicion to a police official;

{b) who makes [a] the report in good faith, is not liable to civil action on the basis of the
report; and

(c) is entitled to have his or her identity kept confidential if his or her safety is at risk as a

result of the report, unless the interests of justice require otherwise.
(4) A police official to whom a report has been made in terms of subsection

(1) or [(2),] section 7 or 8°%/any other provision of this Act in respect of an aduit person'® or a
police official who[, on reasonable grounds,] knows. suspects or ought reasonably to have

known or ssuspec’ted101 that an adult person is a victim of trafficking f{must, within 24 hours, refer
that person to an accredited organisation or the provincial department of social

development, pending a police investigation into the matter] —

% The Porffolio Committee does not support the requirement of consent by a victim.

Subclause (2) does not seem to be necessary as everyone may report crime.

® The Portfolio Committee agreed that legal practitioners should be excluded from the duty to report. The
wording of the subclause was borrowed from section 37 of the Financial Intelligence Centre Act,-38 of 2001.
% Clauses 7 and 8 impose obligations on certain persons to report any suspicion of trafficking-related
offences to police officals.

™ see the proposed amendments fo clause 8.

%" As recommended by the NPA at its briefing in June 2011 and approved by the Portfolic Committee.
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{a) may—
(i) despite the proviso contained in section 26 of the Criminal Procedure Act, without

a warrant, enter any premises if he or_she on reasonabie grounds believes that

the safety of that person is_at risk or that the Derson may be moved from those

premises and may use such force as may be feasonably necessary to overcome

any resistance against entry to the bremises, including the breaking of any door
or window of those premises on_condition that the police official must first audibly

demand admission to the premises and notify the buipose for which he or she

seeks fo enter those premises;

{ii) 8s a measure of last resort and with the consent of the person concerned, take

him or her into protective custody if there is an immediate _threat to the safety of

that_person, for a period until the station commander of the police station in

Question is satisfied that the threat has ceased to exist, whereafter the police

official may place that person in temporary safe care referred {o in subsection

(5)"%.and
163

{b]  must within 24 hours, notify an aceredited organisation or the provincial department  of

social development of that person.

5 A police official may place an adult person referred to in subsection (4) in

temporary safe care, pending the transfer of that person to an accredited organisation or

provincial department of social development,

{6) A police official must, if it is reasonably possible to do _so, render such

assistance to to an adult person referred to in subsection {4),_as mav be necessary in the

circumstances, including, but not limited fo——

=)} assisting that person to obtain medical treatment; and

(7)) transporting that person to a place of temporary safe care. an accredited organisation or

& provincial department of social development which has been notified in terms of
subsection (4)(h)'™

%2 The question was raised who will determine if the threat has ceased to exist and it is suggested that a

senior police official for eg the station commander where the victim is held in protective custody should be
satisfied that the threat has ceased to exist,

Subctauses (4)(a)(i, (5), (B}, (7) and (8) seek to address the proposals made at g meeting with SAPS
and DSD, namely, to notify an accredited organisation or the provincial depariment of social development of
a@ suspected victim of trafficking, the possibility of taking a suspected victim of trafficking into protective
custody, to place a victim in temporary safe care, to place a duty on a police official, if it is reasonably
possible to do so0, to render assistance to a victim in abtaining medical treatment and transporting the victim
to the place of temporary safe care, the accredited organisation or provincial department of social
development. SAPS agrees in pringiple with these amendments, but wishes new subclause (8)(b) to read: Ny
b)  transporting that person to the accredited organisation or provincial department of social developrent
which has been notified in terms of subsection @)D, if the accredited organisation or provingial
department of sogial development is within a reasonable distance from the olice station concemed.” SAPS
indicated that it does not have the capacity to transport victims of trafficking to a shelter which has been
accredited to accommodate victims of trafficking, which may be for example,300 km away. The concermn is,
however, who will determine what a reasonable distance is? It is submitted that the introductory part of
subclause (8) is wide enough to address SAPS proposal,

"* Subclause (6} was borrowed from section 2 of the Domestic Violence Act, 1998.
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[(5)1 (7}An accredited organisation or the provincial department of social
development [to which a referral has been made in terms of subsection 4] which has
received an adutt person referred to in subsection (4), must [—

(a) within 24 hours, where necessary with the assistance of the South African Police

Service, ensure the safety of the person concerned if the person’s safety is at
risk"®: and _
(b)]  without delay, in the prescribed manner, assess whether the person concerned is a victim
of trafficking.
(8) An_ accredited organisation or the provinciai department of social

development which has an adult person who is a victim of trafficking in its care and whose safety

is at risk, may, as a measure of last resort and with the consent of the person concerned, reguest

the South African Police Service to take the person_into protective custody, for a period until the

station commander of the police station in question is satisfied that the threat has ceased to exist,

whereafter that person must without delay. be returned to the accredited organisation or

provincial department of social development, as the case may be.
{{6) An adult person referred to in subsection (1), (2) or (4) may

temporarily be accommodated at an accredited organisation pending a decision in terms
of subsection (5)}(b} on whether he or she is a victim of trafficking.]'*
[(7)] (8) Iif, a] After an assessment referred to in subsection [(5)}(b)] (7) by an
accredited organisation, it [is found that the person concerned is a victim of trafficking—
(a} a certificate as prescribed, must be issued to him or her, certifying him or her to be
a victim of trafficking; and
(k) he or she must be informed of the right to apply for a recovery and reflection
pericd in terms of section 17, if he or she is a foreigner.] it must,_in the prescribed

manner and together with the prescribed documentation, submit the outcome of the

assessment and _its recommendations to the relevant provincial department of social

development for consideration/confirmation’.
(10 If the provincial department of social development in question, after

having —
(a) considered the outcome of the assessment by an accredited organisation; or
) compieted the assessment itself,

"% The provision as it read created uncertainty as to where SAPS was supposed to assist with the safety of
the victim as they cannot put a guard at the place where the victim is accommodated. Hence the provision
that a victim could be taken into protective custody in the new subclause (8).

Provisions regarding appeals must be inserted and it seems advisable to move this subclause more

towards the end of the clause to include that a person may be accommodated at the accredited organization
also when an appeal is pending, otherwise where will the victim be accommodated?
" The subclause has been changed in line with the Portfolic Committee’s views that an accredited
organization should not be allowed to issue a letter of recognition to a victim of trafficking, but that it should
be done by a government institution. 1t is suggested that the procedure regarding the submission of the
outcome of the assessment and the withdrawal of a letter of recognition and appeals be prescribed in the
regulations fo be issued by DSD.
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is satisfied that the person is a victim of trafficking. itthe provincial head must —

(i) issue a letter of recognition, as prescribed, to the victim: and

{ii) inform the victim of the right to apply for a recovery and reflection period in terms of

section 17, if he or she is a foreigner.

(1)  The provincial head may, at any fime, withdraw a letter of recognition in

the prescribed manner if he or she receives evidence/information that a person in respect of

whom a letter of recognition was issued. was not a victim of trafficking at the time the letter of

recognition was issued, '°®

(12)  If the provincial department of sociai development/provincial head rejecis

the outcome of an assessment referred to in subsection (9) is not satisfied that the person is a

victim_of trafficking, or if the provincial head withdraws a letter of recognition in terms of

subsection {11}

{al that provincial department of social development or provincial head must provide written

reasons to the person affected by its or his or her decision: and

{b) 8 person aggrigved by the decision may lodge an appeat in the prescribed manner to the
MEC having jurisdiction .
(13}  The MEC must deal with the appeal in the prescribed manner.

(14)  If the appeal is unsuccessful_or the affected person does not wish to

lodge an appeal. the accredited organisation or provincial department of social development must

deal with the person in the prescribed manner.
(15)  An adult person —
(a) suspected of being a victim of trafficking referred to in subsection (1);

{b) in_respect of whom a letter of recognition has been withdrawn as provided for in

subsection (11); or
() has lodged an appeal as provided for in subsection (12){h),
may be accommodated temporarily at an accredited organisation, pending a decision in terms of
subsection (10) or (13).
[(8)1 (16) An immigration officer, [or] a labour inspector or_traditional

leader who fails to comply with the provisions of subsection {1) or a police official who fails to
comply with the provisions of subsection (4)D) is guilty of an offence [and is liable on
conviction to a fine or imprisonment for a period not exceeding one year]."°

OPTION 1 IN RESPECT OF SUBCLAUSE {16}

"% Portfolic Committee requested that provision be made for an appeal mechanism and the withdrawal of a
letter of recognition.

®tis suggested that the appeal be heard by the MEC to keep the matter on provincial level. It is further
suggested that a definition be inserted to define “Member of the Executive Counci’

% Portfolio Committee indicated that non-reporting by professionals should not be criminalised, uniess they
have been asked by the victim to report him or her. Such a provision will be in contradiction with subclause
{1) which provides that professionals must report suspected victims of trafficking. How will a professional
prove that a victim has requested to be reported or has not asked to be reported?
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(16) An_immigration officer, a_labour inspector a traditional_leader or any
person bound by a law, policy or code of conduct prohibiting _the disclosure of personai

information™"", who fails to comply with the provisions of subsection (1) or a police official who

fails to comply with the provisions of subsection (4)(b), is guilty of an offence.
OPTION 2 IN RESPECT OF SUBCLAUSE (16)(READ WITH THE OPTION TO SUBCLAUSE
1)
(16)  Any person who fails to comply with the provisions of subsection (1) ora
police official who fails to comply with the provisions of subsection (4)(b), is quilty of an offence,
OPTION 3 IN RESPECT OF SUBCLAUSE {186)
(18) (a) An_immigration officer, a labour_inspector or traditional leader

who fails to comply with the provisions of subsection (1) or a palice official who fails to comply

with the provisions of subsection (4)(b) is quilty of an offence.
b} Any person bound by a law, policy or code of conduct prohibiting

the digclosure of personal information who fails to report a person suspected of being a victim of

trafficking to a police official, despite that person’s request to be reported, is guilty of an offence.
[(9) A social worker, social service professional, medical practitioner,

nurse, traditional health practitioner, traditiona! healer or traditional leader is guiity of an

offence and is liable on conviction to a fine or imprisonment for a period not exceeding

one year if he or she fails to—

(a) request the written consent referred to in subsection (1)(b) of an adult person
referred to in subsection (1)(a) whilst he or she on reasonable grounds suspects
that that person is a victim of trafficking; or

{h) make a report referred to in subsection (1)(a) after he or she has obtained the
written consent referred to in subsection (1)(b).] '

Child suspected of being'" a victim of trafficking found in Republic

[14]15. [(1) A child who is a victim of trafficking—

(a) must be referred to a designated social worker for investigation in terms of section
155(2) of the Children’s Act; and
(b) may, pending such investigation, be placed in temporary safe care in terms of

section 151 of the Children’s Act.]™"

" Amendment in line with clause 11(1).

"% The Portfolio Committee has indicated that ail persons shoutd have a duty to report, no matter what, with
the possible exception of legal practitioners. ‘

" Portfolio Committee pointed out that at the stage the child is found, it has not yet been ascertained that
he/fshe is a victim of trafficking, but is suspected to be such.

" It seems that clause 15(1) is not necessary as a child is in any event covered by the provisions of the
Children's Act.
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[(2)] (1)} If, after an investigation as provided for in [subsection (1)] section

155(2) of the Children’s Act an illegal foreign child who is suspected of being a victim of

trafficking is brought before the children’s court, the court may order that the child be assisted in
applying for asylum in terms of the Refugees Act, 1998 (Act No. 130 of 1998),

[(3)] 2Q) A finding in terms of section 156 of the Children’s Act that an illegal
foreign child who is a victim of trafficking is a child in need of care and protection serves as
authorisation for aliowing the child to remain in the Republic for the duration of the children’s court
order.

{3) An illegal foreign child referred to in subsection (1) must be assisted by a

designated social worker in applying for asylum in terms of the Refugees Act. 1988 {Act No. 130

of 1998), at least six months before the children's court order made in respect of that child expires

if the Director-General: Home Affairs s of the view that it is not in the best interests of that child to

return_him or_her to his or her country of origin or the country from where he or she has been
trafficked.

OPTION IN RESPECT OF SUBCLAUSE (3)
(3) An illegal foreign child referred to in subsection (1) must be assisted by a

designated social worker in applying for temporary residence as provided for in_section 18( 1) at

least six months before the children’s court order made in respect of that child expires if the

Director-General: Horne Affairs is of_the view that it is not in the best interests of that child to

return_him or her to his or her country of origin or the country from where he or she has been
trafficked. '’

Provision of health care services''®

[16]116. A foreigner who is a victim of trafficking is entitled to the same public health care
services as those to which the citizens of the Republic have access,

Criminal prosecution of [against] victim of trafficking [prohibited]'"

"% Submissions were received that provision should be made to accommodate a child victim who was under
the age of 18 when he or she has been trafficked and has reached the age of 18 years. The DHA was
asked for its views. They indicated that they would discuss with their Refugee Officers and their views are
awaited.

"8 A member of the Portfolio Committee indicated that this clause should be inserted under the chapter
dealing with services to victims. If inserted under the chapter dealing with services to adult victims, it wifl

heailth services currently available to victims of crime are—Medical intervention in case of injuries sustained
to stabilise a victim; HIV/AIDS counselling; reproductive health: HIV testing and provision of Post Exposure
Prophylaxis to HIV positive victims and collection of forensic evidence. lllegal foreigners are treated in
emergency circumstances, but the problem lies with those wha do not have any form of identification that is
required to open a file if they go to public health facilities for routine services. The Dept of Health agrees
that either the Refugees Act or the Immigration Act should address the access of public health services by
illegal foreigners.
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f16117. (1) [No criminai prosecution may be instituted against] When deciding
whether to prosecute a victim_of trafficking, the prosecutor must give due consideration to

whether the offence was committed as a direct result of the person‘s position as a victim of

trafficking.
{child who is found to be a victim of trafficking after an investigation in terms of section

110(5)(c) of the Children’s Act, or against an adult person who has been certified to be a

victim of trafficking in terms of section 13(7)(a}, for—

(a) entering or remaining in the Republic in contravention of the Immigration Act;

{b) assisting another person to enter or remain in the Repubiic in contravention of the
immigration Act;

(c} possessing any fabricated or falsified passport, identity document or other
document used for the facilitation of movement across borders; or

(d} being involved in an illegal activity to the extent that he or she has been compelied
to do so,

as a direct result of his or her situation as a victim of trafficking.]

{2) If, during a criminal prosecution of a person [child or an adult person in respect of any

matter referred to in subsection (1),] the prosecutor on reasonable grounds suspects that that

[child or aduit] person is a victim of trafficking, the prosecutor must—

{a) apply to the court for a postponement; and

(b) refer'® that child to a designated child protection organisation or provincial department of
social development for an investigation in terms of section 110 of the Children's Act; or

{c) refer that adult person to an accredited organisation or provincial department of social
development for an assessment referred to in section {13(5)] 14(7).

OPTION IN RESPECT OF SUBCLAUSE (2)(b) AND (c)
b in the prescribed manner/in accordance with directives issued by the National Director of

Public Prosecutions under section 36?72, in the case of a child -

(i) notify the designated child protection_organisation or_provincial department of

social development of that chifd, which must conduct an investigation in terms of
section 110 of the Children’s Act; and
(i facilitate the child’s referral to the child protection organisation or provincial

department of social development, as the case may be; or

"7 proposed amendment based on the Portfolio Committee’s comment that the decision whether or not fo
prosecute a victim of trafficking for offences committed should be with the prosecuting authority. The NPA,
in February 2011, proposed that clause 15(2) becomes 15(1) and section 71(8)of the Sexual Offences
Amendment Act be incorporated as 15(2).

118 ¢ is suggested that an amendment should be considered in the fight of the amendmenis to clauses 13
and 14 with regard to the referral of victims. How will a prosecutor get the victim to the accredited
organisation or child protection organisation? The option suggests that this be addressed in the directives.
The NPA is also of the view that this can be addressed in directives.
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{c} in the prescribed manner/ in accordance with directivas issued by the National Director of

Public Prosecution under section 36?7, in the case of an adylt person —

() notify the accredited organisation or provincial department of social development

of that adult Rerson, which must conduct an assessment referred to in section

14(7);_and

(i) facilitate the aduit Rerson's referral to the accredited organisation or provincial

department of social development, as the case may be.

(3} A [certificate] letter of recognition that an aduylt person is a victim of

trafficking or a finding by a children's court that a child is a victim of trafficking serves as a ground
for the withdrawal of the criminal prosecution or the discharge of the victim of trafficking if the
Prosecutor is satisfied that the offence Wwas committed as a direct result of the person’s position

as a victim of trafficking.

{4) No criminal prosecution may be instituted against a person referred to in

subsection (1) or be broceeded with against g person referred to in subsection 2) without the

written authorisation of the Director of Public Prosecutions having jurisdiction.

Unauthorised access and disclosure of information'"®

8. (6] Any person who—
[E))] allows any unauthorised person to gain access to a victim of trafficking or suspected

victim of trafficking or to a child in the care of that victim or suspected victim: or

{b) except for the purpose of giving effect to the provisions of this Act or required by a

competent court to do so, discloses-—

(@ the identity of a victim of trafficking or suspectad victim of trafficking or the identity
of a child in the care of that victim of trafficking or suspected victim  of frafficking:
(i  the place where a victim of trafficking or suspected victim of trafficking or child in

the care of that victim ar suspected victim is accommodated or  treated:

(i}  any information which could lead to the identification of a victim of trafficking or

suspected victim of trafficking or child_in the care of that victim  or _suspected victim or

the place where the victim of trafficking or suspected victim_of trafficking or child is

accommodated or treated: or 4
(iv) any information which undermines or_compromises or could undermine or

compromise the investigation or prosecution of a case of trafficking,

is guilty of an offence .12

"% The Portfolio Committee enquired about the protection of the confidentiality of information and requested
the Dept to consider a provision in this regard. it is Suggested that a stand-alone clause be inserted which
deals with the identification and protection of victims of trafficking. The wording was adapted from the
wording in section 22 of the Witness Protection Act, 112 of 1998,

The penalty in the Witness Protection Act is a maximum of 30 years imprisonment. Apart from the life
sentence for the offence of trafficking in persons in clause 3, the cther offences carry more lenient
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CHAPTER [5] 4

STATUS OF FOREIGN VICTIMS OF TRAFFICKING

Recovery and reflection period

[17]19. (1) Despite the provisions of the Immigration Act, the Director-General:
Home Affairs must, in the prescribed manner and subject to the prescribed conditions, aliow a
foreigner who has been [certified to be a victim of trafficking in terms of section 13(7)]
issued with a_letter of recognition. regardless of his or her status, to remain in the Republic for a

non-renewable recovery and reflection period not exceeding 90 days /6 months '

(2) if a foreigner referred to in subsection (1), after a period of 30 days since
he or she has been granted a recovery and reflection period. is unwilling or unable' to co-
operate with law enforcement and prosecuting authorities in the investigation of and the
prosecution of a trafficker, an investigation into his or her circumstances must be conducted by
the Director-General: Social Development in order to determine whether it is safe to return him or
her to his or her country of origin or the country from where he or she has been trafficked,

(3) If a foreigner referred to in subsection (2) is still unwilling or unable to co-
operate with law enforcement and prosecuting authorities in the investigation of and the
prosecution of a trafficker upon expiration of the recovery and reflection period, the information
obtained as a result of an investigation referred to in subsection (2) must be provided to the
Director-General: Home Affairs to be taken into account when deciding whether to repatriate the
foreigner.

(4) If the Director-General: Social Development is unable to complete an
investigation referred to in subsection {2) before the expiration of the recovery and reflection

sentences and the penalty in this clause must be in accordance with those penalties. See clause 39(k). The

Portfolic Committee is to consider appropriate penaities.

" We indicated in the Portfolio Committee that we initially supported the extension of the 90 day period to 6

months, but that it witl have cost implications and shelters may not be able to accommodate victims for so

fong. The response of DSD on this submission is as follows: “Normally shelters accommodate victims of

crime for a period of 3 to 6 months. The exit of a victim from a shelter depends entirely on the following

factors:

e The healing process {recovery) of the victim to the programme designed for her needs. Victims respond
differently depending on the extent of the trauma experienced.

+ The pending investigations and court processes,

The readiness of the victim to exit is evaluated on a monthly basis usually by a multidisciplinary team. A

victim is also not discharged if there is no altemative accommodation or alternative placement. Shelters are

geared to take victims ionger as long as there is a valid reason for their stay. | will suggest that a victim

that clause 17 (1) be 6 months and clause 17(4) be 3 months’. A member of the Portfolic Committee
requested that the Dept of Home Affairs’ views be obtained which are still awaited.
Mr Holomisa's suggestion.
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period, he or she must, in the prescribed manner, request the Director-General: Home Affairs to
extend, in the prescribed manner, that period to six‘ning months
(5) The granting of a non-renewable recovery and reflection period referred
to in subsection (1) does not—
fa) depend upon the willingness of a victim of trafficking to co-operate with law enforcement
and prosecuting authorities in the investigation of and the prosecution of a case of
trafficking in persons: and
b) prevent or prejudice the competent authority from conducting any relevant investigation,
provided that due regard is given to the emotional state of the victim,

Temporary residence

{18] 20. (1) Despite the provisions of section 11(1) of the Immigration Act, a visitor's
permit may be issued to a victim of trafficking—
(a) who—
(i} is present in the Republic; and
(i has agreed to Co-operate with law enforcement and prosecuting authorities in the
investigation of and the prosecution of a case of trafficking in persons; for]
(b) if an investigation referred to in section 17(2) indicates that it is not safe to retum him or
her to his or her country of origin or the country from where he or she has been trafficked;
or

(c) in_respect of whom a children’s court order has expired or is about to expire, if the
Director-General: Home Affaits is of the view that it is in the best interests of that victim to

remain in the Republic,'®

{2) Despite the provisions of section 11(1) of the Immigration Act, a visitor's
permit may be renewed by the Director-General: Home Affairs for the duration of the investigation
of and the prosecution of a case of trafficking in persons.

(3) A visitor's permit referred to in subsection (1) may be issued to a victim

of trafficking regardiess of—

{a) his or her status; or
(b) whether a recovery and reflection period as provided for in section 17 was granted or has
expired.
4) For purposes of this Act, the Director-General: Home Affairs may, on

humanitarian grounds, extend a visitor's permit referred to in subsection (1). [, taking into
account the likelihood that the hoider of that permit may be harmed, killed or trafficked

123 par (c) should be inserted if clause 14 does not provide for refugee status to a child who becomes 18
years of age. It may be mentioned that at a meeting with officials of DHA they indicated that they are in
favour of providing for refugee stattss, but wanted to discuss it with their refugee officers. Their views are
stilt awaited.
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again if he or she is returned to his or her country of origin or the country from where he
or she has been trafficked.]'

(5) Despite the provisions of section 1 1(2) of the Immigration Act, the holder
of a visitor's permit [that has been extended in terms of subsection (4)]125 may.conduct work

or study in the Republic.
Permanent residence

[19J21. (1) A victim of trafficking is entitled to apply for a permanent residence
permit in terms of section 27 of the Immigration Act, after five years’ continuous residence in the
Republic from the date on which a visitor's permit referred to in section 18 was issued to him or
her, [upon proof by that victim to the satisfaction of] if the Director-General: Home Affairs,
after considering all the rejevant factors, is of the view that he or she may be harmed, killed or
trafficked again if he or she is returned to his or her country of origin or the country from where he

or she has been trafficked.
{2) When considering the factors referred to in subsection (1), the Director-

General; Home Affairs may—

(a) request any information or clarification he or she deems necessary from the victim of
trafficking: and
b) consuit with and invite any other person to furnish information as may be required.'?

CHAPTER [6] 5
SERVICES TO ADULT VICTIMS OF TRAFFICKING

Accreditation of organisations to provide services

[20122. (1) Subject to subsection (7)(b), [An] an adult victim of trafficking may only
be referred/dealt with in terms of section [13]14(4)(b) to an organisation that has been accredited
in terms of this section and has a valid certificate of accreditation, referred to in subsection (4)(a).

{2) The Minister of Social Development must prescribe—
(a) [must prescribe] a system for the accreditation of organisations [who] which wiil provide

services to adult victims of trafficking; and

"% The Portfolio Committee indicated that it must be left to the DG: Home Affairs fo decide on what
humanitarian grounds a visitor's permit issued to a victim of trafficking will be extended.

® There were submissions which indicate that a victim of trafficking who has been issued with a visitor's
permit, must be allowed to work or study in order to confribute to his/her care. No objections for this
Provision were received from the DHA. The Portfolio Committee’s guidance on this is requested.
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() [may prescribe]'” the circumstances in which accredited organisations qualify for
financial assistance, within available resources.
(3} The system for accreditation referred to in subsection (2) must contain—
{a) criteria for the evaluation of the programmes offered by organisations to ensure that they
comply with the minimum norms and standards referred to in section 21:

(b} mechanisms to monitor the programmes in question; and
{c) measures for the removal of organisations from the system, where appropriate.
@' (a) The Minister of Social Development must_in the manner and

within the time limits set out in the system of accreditation, subject to subsection (7)fe), consider

all_applications by organisations for accreditation and issue a prescribed certificate to each

organisation that is accredited in terms of this section.
{b) A certificate of accreditation referred to in paragraph (a) is valid
for a maximum of four years from the date of accreditation.
B [T A developmental™ quality assurance process must be
conducted in the prescribed manner in respect of each accredited organisation.
(B) [(d)] (a) The Minister of Sogial Development/ Director-General. Social

must compile and maintain a freport] list containing the particulars of each

130
t

Developmen
accredited organisation or organisation placed on or removed from the system within 30 days of

accreditation or removal.

[(e)] (b} The Director-General: Social Development must, without undue
delay, provide a copy of the [report] list referred to in [subsection (4)(d)] paragraph (a)} when it
is compiled and every time it is amendead in accordance with paragraph (a) to—

{i} the relevant role players in his or her Department who are jnvolved in the adminjstration
of this Act™";

2" The submissions showed that there was confusion regarding the provisions of paragraph (b}, which
provides that the Minister may prescribe the circumstances in which organisations qualify for financial
assistance. it is suggested that the word ‘may” be replaced with the word "must’ providing therefore that the
Minister must prescribe the circumstances in which organisations qualify for financial assistance. it does not
Erovide that the Minister must grant financial assistance.

*% The Portfolio Committee may wish to consider splitting subclause (4) as it deals with different matters in
the sub clause: Paragraphs (a) and (b) refer to the certificate of accreditation; paragraph (¢) refers to the

ogganisations and the distribution thereof.
29 psp requested that consideration be given to refer to a developmental quality assurance process which
will be in line with the terminology used by the DSD in its processes.

% s this not a function for the DG: Social Development - the purpose of this report is fo provide particulars

of organizations where a victim of trafficking must be placed. It is also suggested fo refer to a list in stead of
a report?
s 'IPhe question arises whether the words “who are involved in the administration of this Act” found at the
end of paragraph (b) is correct in respect of subparagraphs (i} and (i) as clause 15 provides that a
prosecutor who suspects that an accused is a victim of trafficking, must refer that person fo a child
protection organization, accredited organization or provincial department of social development, therefore
such a report should be available to all prosecutors. fn the same vein should ail police stations be in
possession of such a list for them to be able to take a victim to a child protection organization or accredited
organisation.
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ii} the National Director of Public Prosecuticns who must distribute the [report] list to all
prosecutors; and
(i) the National Commissioner of the South African Police Service, who must distribute the
[report] list to all relevant role players in the South African Police Servicel,
who are involved in the administration of this Act].
(4] {a) The Minister of Social Development must —
() within 2 months after the commencement of this Act, table the first reguiations envisaged

under subsection_(2)(a). prescribing a system for the accreditation of organisations, in

Parliament for approval;

{ii) not tater than 14 days after Parliament has approved the requlations as provided for in

subparagraph (i), make/promulgate the requlations and publish a notice in the Gazette,
inviting applications for the accreditation of organisations as provided for in the system of

accreditation, which applications must be submitted within 2 months from the publication

of the notice; and
iii within 2 months of the closing date for applications referred to_in subparagraph {ii),

ensure that all applications received are considered and decided on, with preference

being given to the finalisation of applications in_respect of organisations which existed at

{he time of the commencement of this Act.

(b) Every organisation which existed at the time of the
commencement of this Act and which provided services to victims of trafficking may continue fo

operate and provide such services until it has been_informed of the decision in respect of its
application in terms of this section, '

8 {a) The Minister of Social Development may delegate any power or
assign any duty conferred or imposed on him or_her by this section to any MEC, except the

powers and duties referred to in subsection (2).

{b) A delegation or an assignment in terms of paragraph (a) -

() is_subject to _any limitation, condition and direction that the Minister of Social
Development may impose;
(iD) rmust be in writing; and

iii does not divest the Minister of the responsibility concerning the exercise of the power or

the performance of the duty.
{c) The Minister may —

[0)] confirm, vary or revoke any decision taken in consequence of a delegation or assignment

in terms of this section, subject to any rights that may have accrued fo a person as &

result of the decision; and

132 proposed new subsection (7} and the insertion in subsection (4)(a) are intended to address the concerns
raised by the Portfolio Committee regarding timeframes within which acereditation must take place and to
make provision for interim/transitional arrangements.
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(i} at any time withdraw a delegation or assignment '3

Minimum norms and standards

[21]23. (1) The Minister of Social Development must, after consultation with
interested parties, the Minister in The Presidency responsible for performance monitoring and
evaluation, the Ministers of Basic Education, Finance, Health, Home Affairs, Justice and

Constitutional Development, Labour, Police, fand] State Security, and Women. Youth, Chiidren
and People with Disabiliies'®, prescribe minimum norms and standards for accredited

organisations.
{2) The norms and standards referred to in subsection (1) must deal with—
{a) the safety of victims of trafficking, especially those at risk of harm;
{b) access to and provision of adequate health care:
{c) the provision of separate facilities for male and female victims of trafficking;
(d) hygienic and adequate toilet facilities;
(e) access to refuse disposal services or other adequate means of disposal of refuse
generated at the facility;
()] the drawing up of action plans for emergencies; and
(9) the manner in which information relating to a victim of trafficking’s particulars should be
kept confidential.
{3) An accredited organisation that provides services to adult victims of
trafficking who have children in their care must, in addition to the norms and standards referred to
in subsection (1), provide—

(a) a safe environment for children;
(b) proper care for sick children [or chiidren that become il and
(c) safe storage of anything that may be harmful to children.

Programmes offered by accredited organisationg

[22]24. (1) An accredited organisation—
{a} must offer a programme aimed at—
(i the provision of accommodation to adult victims of trafficking;
(ii} the provision of [counselling] holistic psycho-social care'® to adult victims of

trafficking; and

Need to include Minister of Women, Youth, Children and People with Disabilities as stakeholder.
¥ Subclause (3) contains similar provisions to section 79 of the Children’s Act, but the question arises
whether “children that become iIF are not already included in “sick children™?
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(i) the reintegration of adult victims of trafficking into their families and communities;

and
(b) may offer a programme aimed at—

() the provision of rehabilitation services to aduit victims of trafficking'™";
or

(i} the provision of education and skills development training to aduit victims of
trafficking.
{2) An accredited organisation may refer an adult victim of trafficking to an

organisation that offers a programme referred to in subsection (1)(b) for purposes of obtaining
those rehabilitation services or education and skills development training.

(3) An accredited organisation that provides services to an adult victim of
trafficking who has a child in his or her care must offer a programme aimed at the reception, care

and development of that child.

4) Subject to subsection (5), a child referred to in subsection (3) may be
cared for at any other premises only with the explicit consent of the adult victim in whose care he
or she is,

(5} A child referred to in subsection (3) must be referred to a designated
child protection organisation or the provincial department of social development for investigation
in terms of section 155(2) of the Children's Act, to determine whether the child is in need of care

and protection.
Access to programmes offered by accredited organisations

[23] 25. A person who has been [certified to be a victim of trafficking in terms of
section 13(7)] issued with a letter of recognition is entitled to access to a programme offered by

an accredited organisation.
Plans to address needs of victimg of trafficking

[24] 26. An accredited organisation must, having due regard to the views of a person who
has been [certified to be a victim of trafficking in terms of section 13(7)] issued with a letter

138 Although DSD supports the replacement of “counseling” with ‘holistic psycho-social care” as “counseling”
forms part of “holistic psycho-social care’, it must be pointed out that subclause (1)(a) is aimed at the
minimum that an accredited organisation must offer to a victim of trafficking. it is doubted if any given
accredited organisation will be in a position to offer a holistic approach to a victim of trafficking. it is with this
in mind that subclause (1){b) provides for organisations to offer rehabilitation programmes and training
programmes,

The question was raised regarding drug rehabilitation, DSD indicated that organizations under their
control do not offer these services which normally also require medical assistance. They are also very
costly.
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of _recognition, draw up a plan to address the immediate and long-term/future needs of that

victim.'*®
Return of adult victims of trafficking within Republic

[25]27. An accredited organisation may not return an adult victim of trafficking to an area
within the Republic from where he or she has been trafficked, without giving due consideration
to—

{(a) the safety of the person during the process of returning him or her; and
(b) the possibility that the person might be harmed, killed or trafficked again if returned to

that area.

Information management

9

[26]28. (1) An accredited organisation must in_the prescribed manner™ collect

information on victims of trafficking relating to—

{a) the number of foreign victims of trafficking who have accessed a programme referred to
in section 22;

(b) the number of South African citizens or permanent residents who are victims of trafficking
and who have accessed a programme referred to in section 22;

{c} the number of victims who have accessed a programme referred o in section 22 and
who have not been reported to the South African Police Service;

{d) the countries frorn which foreign victims have been trafficked;

(e) the countries to which South African citizens or permanent residents have been
trafficked;

) the areas in the Republic to and from which victims have been trafficked™’;

[(Hl{a) the purposes for which the victims have been trafficked,

[(gN(h) the methods used {o recruit and transport the victims;

[(hA1(} the methods and routes used for trafficking the victims to and from and within the
Republic; [and]

i) methods used to keep victims of trafficking in exploitative situations**': and

%8 The Portfolio Committee raised the question who monitors these plans. DSD advised that the monitoring
of these plans will be covered under its developmental quality assurance process.

° A suggestion was made that informaticn be collected in a prescribed manner to ensure a standardised
manner to collect data.
0 New paragraph (f) is inserted to ensure that information is collected on trafficking in persons within the
Republic and to highlight the issue of in-country trafficking. Paragraphs (g) - {j) will then also apply to
intemal trafficking.
1 A suggestion was made that information on the methods that are used to keep victims in exploitative
situations should be collected.
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[ (k) the types of travel documents that victims have used or attempted to use to cross the
borders of the Republic and how these documents were obtained.

{2) An accredited organisation must provide an annual report on the
information referred to in subsection (1) to the Director-General: Social Development on a date
determined by him or her.

(3) The Director-General:  Social Development must provide an annual
report on the information referred to in subsection (2) to the Intersectoral Committee estabiished
by section 41, as determined by the Intersectoral Committee.

CHAPTER[7] 6
COMPENSATION 42

Compensation to victim of trafficking

[27]28. (1) (a) The court may, subject to paragraph (c), on its own accord or at
the request of the complainant or the prosecutor, in addition to any sentence which it may impose
in respect of any offence under this Act, order a person convicted of that offence to pay
appropriate compensation to any victim of the offence for—

(i} damage to or the loss or destruction of property, including money;
(if) physical, psychological or other injury;

(i) being infected with a life-threatening disease; or

{iv) loss of income or support,

suffered by the victim as a result of the commission of that offence.

(b) Appropriate compensation includes expenses reasonably
expected to be incurred in relation to the matters referred to in subparagraphs (i) to (iv) of
subsection (1)(a).

{c} A magistrate’s court established under section 2 of the
Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), may not make an order for the payment of
compensation, as provided for in paragraph (a) which exceeds the monetary jurisdiction
determined by the Minister from time to time by notice in the Gazette, as provided for in section
300 of the Criminal Procedure Act. -

(2) in cases where the amount of the damage, injury or loss suffered
exceeds an order for compensation made in terms of subsection (1), a civil action may be
instituted by the victim for the recovery of the excess.

(3) (a) Where the court makes an order for compensaticn to be paid in
terms of this section, it must also determine the time within which payment is to be made and the

' The views of the Portfolio Committes on the NPA's proposed amendment of clause 27 are awaited.
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method of payment, including whether it is to be paid in instalments or not and if it is to be paid in
instalments, the intervals between the payment of instaiments.

(b) A magistrate or judge may, on application of the convicted
person on good cause shown, vary the conditions and instalments according to which
compensation is to be made.

{c) A court that has acted in terms of paragraph (b), whether
differently constituted or not, or any court of equal or superior jurisdiction may, on good cause
shown, reconsider any decision that it has made regarding the payment of compensation and
substitute it with a new order.

4) (a) An order for the payment of compensation as provided for in
subsection (1) has the effect of a civil judgment of a magistrate’s court and the person in whose
favour the compensation order was made is deemed to be the judgment creditor and the
convicted person against whom the compensation order was made is deemed to be the judgment
debtor.

(b) The judgment creditor referred to in paragraph (a) may, where a
compensation order has not been complied with, file with the clerk of the court or registrar of the
court which made the compensation order, an affidavit setting out the details of the compensation
order and stating that the compensation order has not been complied with or has not been
complied with in full, as the case may be, and the amount outstanding, and must request that
clerk of the court or registrar to furnish him or her with a certified copy of that compensation order.

(c) The clerk of the court or registrar of the court that made the
compensation order must, after having inspected the court record concerned to verify the
contents of the affidavit referred to in paragraph (&), fumish the judgment creditor with a certified
copy of the compensation order in question and record on the court record that the judgment
creditor has been furnished with a certified copy of the compensation order in question.

(d) The judgment creditor must file the certified copy of the
compensation order with the cierk of the civit court of the magisterial district in which he or she or
the judgment debtor resides, carries on business or is employed.

{(e) The compensation order must then be executed in accordance
with the provisions of the Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), and the Magistrates’
Courts Rules, regarding warrants of execution against movable and immovable property and the
issuing of emolument attachment orders and garnishee orders.

(5) (a) Where the court makes an order for compensation to be paid in
terms of this section, it may, in its discretion, issue a warrant addressed to the sheriff authorising
him or her to recover the amount of the compensation by the attachment and sale of any movable
property beionging to the person in question,
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(b) The amount which may be recovered in terms of paragraph (a)
must be sufficient to cover, in addition to the amount of the compensation, the costs and
expenses of the warrant and of any attachment and sale of property,

{c) i the proceeds of the sale of the movable property are
insufficient to satisfy the amount referred to in paragraph (b), a High Court may issue a warrant,
or in the case of a tompensation order being made by a magistrate’s court, authorise that
magistrate’s court to issue a warrant for the levy against the immovable property of the person in

question of the amount unpaid,
Compensation to State'

{28] 30. (1) The court may—

(a) in addition to any penalty which it may impose in respect of any offence in terms of thig
Act;

(b) in addition to any order for the payment of compensation to a victim in terms of section
27 and

{c) upon appiication of the prosecutor,

make an order for payment by the convicted person to the State of an amount in compensation
for expenses incurred or feasonably expected to be incurred in connection with the care,
accommodation, transportation and repatriation of the victim of the offence.

(2) An order for the payment of compensation as provided for in subsection
(1) has the effect of a civil judgment of a magistrate’s court and the provisions of section 27(4)

apply with the changes required by the context.

CHAPTER [8] 7
DEPORTATION AND REPATRIATION OF VICTIMS OF TRAFFICKING

Summary deportation of victim of trafficking prohibited
{29] 31. Subject to section 30, the summary deportation of —

(a) a victim of trafficking;
{b} a child who is_suspected of being a_victim of trafficking who has been referred to a

designated child protection organisation for an investigation in terms of section 110 of the
Children’s Act or a children’s court order in terms of section 155 of the Children's Act: or

{c) an_adult person who is suspected of being a victim of trafficking and in the process of

being assessed in terms of section 14(7) or (9™

3 The views of the Portfalio Committee on the proposed amendments by the NPA are awaited.
Amendment is based on concerns of members of the Porfolio Committee who indicated that suspected
victims who have not yet been assessed, are being or could be deported.
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is prohibited.
Repatriation of victim of trafficking from Republic

[30] 32.(1) The Director-General: Social Development may not return a foreign child
who is a victim of trafficking to his or her country of origin or the country from where he or she has

been trafficked without giving due consideration to the—

{a) best interests of the child standard as provided for in section 7 of the Children’s Act;
(b) safety of the child during the repatriation process;
{c) availability and suitability of care arrangements and the safety of the child in the country

to which the child is to be returned; and
{d) possibility that the child might be harmed, kilted or trafficked again.
{2) The Director-General: Home Affairs—
(a) may not return an adult who is a victim of trafficking to his or her country of origin or the

country from where he or she has been trafficked without giving due consideration to

the—
0] safety of the person during the repatriation process;
(i} safety of the person in the country to which the person is to be returned; and

{iii} possibility that the person might be harmed, killed or trafficked again; and

{b) must—

0] before refurning a person referred to in paragraph (a) to his or her country of
origin or the country from where he or she has been trafficked, request the
Director-General: Social Development to take reasonable steps as provided for in
section 31(a); and

(i) inform a person referred to in paragraph (a), in the prescribed manner, of any

arrangements that have been made for his or her reception in the country to

which he or she is fo be returned.

{3) This section does not prohibit the voluntary return of an adult who is a
victim of trafficking to his or her country of origin or the country from where he or she has been

trafficked on condition that the victim has been given—

(al information on the protective measures offered to victims of trafficking in terms of

this Act; and
(b) a clear explanation of the procedures to be followed in respect of repatriation™,

Assistance to foreign victims of trafficking

[31] 33. The Director-General: Social Development must—

45 1t was suggested that additional safeguards must be built into the repatriation procedures.



(a)

(b)

a person; and
without undye delay, provide the Director-Generay: Home Affairs with information in
respect of a request made in terms of section 302)(b)(i).

Repatriation of victims of trafficking to Republic

(a)

(b)

[32] 34. With due regard to the safety of the person and without delay-—
the Director-General- Internationay Relations ang Co-operation must—
(B in co-operation with the Director-General: Social Development assess the risks to

trafficking, if he or she is returned to the Republic;

(if) facilitate the return of a person referred to in subparagraph (i) to the Republic;
and

(i) advise the Director-Genera|: Home Affairs on Mmeasures to secure the reception
of a person referred toin subparagraph () at a South African port of entry;

the Director-General: Home Affairs must—

0] facilitate and accept the return of g person referred to in baragraph (a);

(i) where necessary, take measures to secure the reception of a person referred to

(iii) issue travel documents or other authorisations ag may be Necessary io enable

(iv) at the request of another State that is 4 party to the UN Protocol to Prevent,

v) upon entry into the Republic of a chilg Who is on reasonabie grounds considered

to be a victim of trafficking [refer the chilg to] notify™ a designated [sociai
worker for] child protection organisation or provincial department of social
development™ of that child, which must conduct an investigation in terms of

section 155(2) of the Children’s Act; and

_—

"8 The Same question arises as in clauses 13 and 14 as to what “refer” means and the clause i amended
n

to reflect the amended position. .
"7 It is suggested that Subparagraph (v) should be in ine with clause 13 which Provides that a child victim of
trafficki

Ng must be taken to g designated chilg protection organization or provincial department of sacial
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{vi) upon entry into the Republic of a person who is on reasonable grounds
considered to be an adult victim of trafficking [refer the person to]notify an
accredited organisation or provincial department of social development [forJof

that adult person, which must conduct an assessment referred to in section

[13(5)]14(7}.

Escorting of child victim of trafficking

[33] 35.(1) if it is considered to be in the best interests of a child who has been
trafficked, the Director-General: Social Development must authorise an adult at State expense to
escort the child from the place where the child was found to the place from which the child was
trafficked.

(2) The Director-General may not act in terms of subsection (1) unless he or
she is satisfied that the parent, guardian or other person who has parental responsibilities and
rights in respect of the child does not have the financial means to travel to the place where the

child is in order to escort the child back.

CHAPTER [9] 8
GENERAL PROVISIONS

Trafficking of child by parent, guardian or other person who has parental responsibilities
and rights in respect of child

[34] 36. (1) If a children’s court has reason to believe that the parent or guardian of a
child or any other person who has parental responsibilities and rights in respect of a child, has
trafficked the child, the court may—

(a) suspend all the parental responsibilities and rights of that parent, guardian or other
person; and
{h) place that child in temporary safe care, pending an inquiry by a children’s court.

(2) Any action taken by a children’s court in terms of subsection (1) does not
exclude a person’s liability for committing the offence of trafficking in persons as provided for in

section 4.

International co-operation

(351 37. (1) The President may on the conditions as he or she deems fit—

development. The child must in any event be accommodated somewhere if he or she cannot be returmned to
his or her family. it will aiso be in line with subparagraph (vi).
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(a) enter into an agreement with a foreign State that is not a State Party to the UN Protocol
to Prevent, Suppress and Punish Trafficking in Persons in respect of any matter
pertaining to trafficking in persons; or

(b) enter into an agreement with a foreign State that is a State Party to the UN Protocol to
Prevent, Suppress and Punish Trafficking in Persons in respect of any matter pertaining
to trafficking in persons for the purpose of supplementing the provisions of that protocol
or to facilitate the application of the principles contained therein.

(2) An agreement referred to in subsection (1) may not be in confiict with the
provisions of the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons.
{3) The President may agree to any amendment or revocation of an

agreement referred to in subsection (1).

(4) An agreement referred to in subsection (1} or any amendment or
revocation thereof, is not of any force or effect until that agreement, amendment or revocation
has been approved by Parliament.

National instructions and directives '

[36] 38. (1) (a} The chairperson_of the Intersectoral Committee established in

terms of section 43?7 must, after consultation with all members of the Intersectoral Committee.

issue directives regarding the following matters with which all police officials, members of the

prosecuting authority and_officials of the Departments of Home Affairs, Labour and Social

Development must comply in the execution of their functions in terms of this Act:

{ The manner in which the reporting of cases reiated to trafficking in persons must be dealt
with;
(i) the manner in which victims of trafficking must be identified, interviewed and treated. with

particular attention to the vuinerability of children:

measures to be taken in instances where foreign victims of trafficking are not conversant

with any of the official languages of the Republic;

the referral of victims of trafficking to social, health care and psychological services: and

measures to be taken to ensure the safety of victims of trafficking or other potential

witnesses if there is a likelihood that harm might result to them as a result of the reporting

and consequent investigation of and prosecution of the case.
(b} The Minister must—
(i) submit all directives provided for in paragraph (a) to Parliament 30 days before they are

issued; and

8 A submission was received that clause 36 should be amended to provide that the 1SC should issue
directives on cross-cutting issues. The various stakeholder Departments agreed that there should be
standardised directives in place. The Portfolio Committee’s guidance on the insertion of deadlines is
requested.



54

(id after the expiry of the 30-day period, publish them in the Gazetle.
{c} The members of the Intersectoral Committee must provide information

emanating from the directives referred to in paragraph (a} to the Commiitee as it may determine.
[(1)](2) The National Commissioner of the South African Police Service must,

after consultation with the Directors-General: Health, Home Affairs, International Relations and
Cooperation, Justice and Constitutional Development, Labour, [National Intelligence Agency
and]™, Social Development, State Security Agency and Women, Youth, Children and People

with Disabilities and the Chief Executive Officer: Government Communication and Information
System and the National Director of Public Prosecutions, issue national instructions as provided
for in section 25 of the South African Potice Service Act, 1995 (Act No. 68 of 1995), regarding the
following matters with which all police officials must comply in the execution of their functions in

terms of this Act:

(a) The division or divisions within the police to be tasked with the investigation of trafficking
cases;

(b) [the manner in which the reporting of an alleged trafficking case is to be dealt

with;

(c)] the manner in which trafficking cases are to be investigated;

[(d) the manner in which victims of trafficking shoutd be identified, interviewed and
treated with particular attention to the vulnerability of child victims;

(e) measures to be taken in instances where foreign victims of trafficking are not

conversant with any of the official languages of the Republic;

hH the referral of victims of trafficking to social, health care and psychological
services;
{g) measures to be taken to ensure the safety of victims of trafficking or other

potential witnesses if there is a likelihood that harm might result to them as a
result of the reporting and consequent investigation of and prosecution of the
case;]

[(h)](c) the circumstances in which consultation with the prosecuting authority is required with the
view to guiding the investigation of trafficking cases for purposes of obtaining the required
evidence and to identify relevant witnesses;

[()]{d) measures to be taken in order to ensure the detection of trafficking in persons at South
African ports of enfry and borders,

[(P1(e) the kind of information that must be obtained from a victim of trafficking with the view to
provide such information to the prosecuting authority for purposes of determining the
quantum of the damages suffered by the victim for which he or she may claim

compensation in terms of section 27; and

¢ The Chairperson of the Portfolio Committee requested that we make sure of the correct title.
Proclamation 58 of 2009 reflects the correct title as “Director-General: State Security Agency”.
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including information relating to—

(i) the countries from which victims are being trafficked to the Republic;
(i} the countries to which South African citizens gnd other residents are being
trafficked:

(i) the nationality of victims transiting the Republic and the countries to which they
are being trafficked;

(1%, the areas in the Repubiic to and from which victims are being trafficked '™

[(iv}l(vithe purposes for which the persons who have been identified as victims of
trafficking have been trafficked:;

[(V)l{vilthe profiles of the traffickers and their victims, including their age, gender,
hationality and sex:

[{vi)](vii)the routes used by traffickers to enter and exit the Republic:

[{vii)l(viiithe methods used by traffickers to recruyit and transport their victims;

{ix) the methods used by traffickers to keep victims in exploitative situations’s’;

{x) the methods and routes used for trafficking victims within the Republic:
[(viii})(xi)the types of travel documents that traffickers and their victims have used or

attempted to use to cross the borders of the Republic and how those documents
were obtained; and

[{ix)](xiijthe link between trafficking operations and those involved in other forms of
organised crime.

(213 The National Commissioner of the South African Police Service
must provide an annual report on the information referred fo in subsection (TM(KI® or any other
reievant information to the Intersectoral Committee established by section [40]41, as determined
by the Intersectoral Committee.

[(3)1(4)_ The Director-General: Home Affairs must, after consuliation with

Government Communication and information System, the National Director of Public

Prosecutions and the Nationa| Commissioner of the South African Police Service, issue directives

regarding [the following matters with which all immigration officers must comply in the

execution of their functions in terms of this Act:

{a The manner in which the reporting of an alleged trafficking case is to he dealt
with;

'% Provisions inserted to deal with internal trafficking.
! We have inserted in clause 26 “the methods used to keep victims of trafficking in exploitative situations”.
it seems advisable to insert it here too.
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{b) the manner in which victims of trafficking must be identified, interviewed and
treated, with particular attention to the vuinerability of chiid victims:

{c} measures to be taken in instances where foreign victims of trafficking are not
conversant with any of the official languages of the Republic;

(d) the referral of victims of trafficking to social, health care and psychological
services;

(e the referral of victims of trafficking or other potential withesses to the South
African Police Service or relevant institutions or organisations if there is a
flikelihood that the victims or withesses may be harmed or kifled; and

MM the collection and analysis of information on victims of trafficking who have been
repatriated fo the Republic in terms of section 32 relating to—

[(iM{a) the number of victims who have been repatriated to the Republic and the
countries to which they have been trafficked:

[(i){b) the profiles of the victims, including the age, gender and sex of the victims;

{(iiD](c)the purposes for which the victims were trafficked;

[(iv](dithe routes used by traffickers to exit the Republic and to enter the countries to
which the victims were trafficked;

[(v)l(e) the methods used by traffickers to recruit and transport the victims; fand]

{f) the methods used by traffickers to keep victims in exploitative situations: and

[(vibl{g the types of travel documents that traffickers and their victims have used or
attempted to use to exit the Republic and to enter the countries fo which the
victims were trafficked and how these documents were obtained.

[(4)15) (a) The Minister of Home Affairs must—

0] submit all directives provided for in subsection [(3)](4) to Parliament 30 days before they
are issued; and
(ii) after the expiry of the 30-day period, publish them in the Gazette.

(b) The Director-General: Home Affairs must provide an annual
report on the information referred to in subsection [(3)(fil{4) or any other relevant information to
the Intersectoral Committee established by section [41]41, as determined by the intersectoral
Committee.

[(5) The Director-General: Labour must, after consultation with the
Directors-General: Health, Home Affairs, International Relations and Cooperation, Justice
and Constitutional Development, National Intelligence Agency, [and] Social Development,
the Chief Executive Officer: Government Communication and information System, the
National Director of Public Prosecutions and the National Commissioner of the South
African Police Service, issue directives regarding the following matters with which ail
labour inspectors must comply in the execution of their functions in terms of this Act:
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(a) The manner in which the reporting of an alleged trafficking caseistobe  deait

with;

(b} the manner in which victims of trafficking should be identified, interviewed and
treated, with particular attention to the vulnerability of child victims;

{c) measures to be taken in instances where foreign victims of trafficking are not
conversant with any of the official languages of the Republic;

{d) the referral of victims of trafficking to social, health care and psychological
services; and

(e the referral of victims of trafficking or potential withesses to the South African
Police Service or relevant institutions or organisations if there is a likelihood that
the victim or witnesses may be harmed or killed.

(6) @ The Minister of Labour must—

(i) submit any directives provided for in subsection (5) to Parliament 30 days before
they are issued; and

{ii) after the expiry of the 30-day period, publish them in the Gazeite.

(b) The Director-General: Labour must provide an annual report
on any relevant information to the Intersectoral Committee established by section 40, as
determined by the Intersectoral Committee.]'™

[(7)1(6) The National Director of Public Prosecutions must, {after]in
consultation with the Minister and after consultation with the Directors-General: Heaith, Home
Affairs, International Relations and Cooperation, Justice and Constitutional Development, Labour,
[National Intelligence] State Security Agency, [and] Social Development,_and Women, Youth.

Children and People with Disabilities and the National Commissioner of the South African Police

Services and the Chief Executive Officer: Government Communication and Information System,
issue directives regarding all matters which are hecessary or expedient to be provided for and
which are to be followed by ail members of the prosecuting authority who are tasked with the
institution and conducting of prosecutions in cases relating to trafficking in persons, including the

following:
(a) The manner in which cases relating to trafficking in persons should be dealt with:
{b) the criteria to be used and the circumstances in which the prosecution must apply to

court for an order that a witness and, in particular, child complainants/witnesses give
evidence by means of closed circuit television as provided for in section 158 of the
Criminal Procedure Act, if the court does not make an order on its own accord in terms
subsection (2)(a) of that section or if an application in terms of subsection (2){b) of that

section is not made,;

'*2 The directives mentioned in this subclause are all reflected in the proposed new subclause (1) which
specifically refers to the Dept of Labour.
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the criteria to be used and the circumstances in which the prosecution must request the
court to consider appointing a competent person as an intermediary as provided for in
section 170A of the Criminal Procedure Act, in respect of a child witness;

the circumstances in which the prosecution must request the court to consider directing
that the proceedings may not take place in open court as provided for in section 153 of
the Criminal Procedure Act;

the circumstances in which the prosecution must request the court to consider directing
that the identity of a witness should not be revealed or that it should not be revealed for a
period specified by the court as provided for in section 153 of the Criminal Procedure Act;
the circumstances in which the prosecution must request the court to consider prohibiting
the publication of the identity of the complainant/witness in the case as provided for in
section 154 of the Criminal Procedure Act or of the complainantsiwitness's family,
including the publication of information that may lead to the identification of the
complainant/witness or the complainant'siwitness's family;

the need to inform victims of trafficking about their right to and the process to claim

compensation in terms of section 27;

the kind of information that must be obtained from a victim of trafficking for purposes of
determining the guantum of the damages suffered by the victim for which he or she may
claim compensation in terms of section 27;

the manner in which a designated child protection organisation, accredited organisation

or provincial department of social development must be notified of a child or adult person

referred fo_in section 15(2);

the manner in which the referral of a child or adult person referred to in section 15(2)

must be facilitated; and

the collection and analysis of information relating to—

(i) the number of trafficking prosecutions, convictions and the form of sentences
imposed on traffickers;

(ii) the number of victims of trafficking awarded compensation orders in terms of
section 27; and

(i} the number of cases where the courts did not provide compensation orders in
terms of section 27 and the reasons for doing so.
iBY(7) {a) The Minister must—

submit any directives provided for in subsection [(7)](6) to Parliament 30 days before

they are issued; and

after the expiry of the 30-day period, publish them in the Gazette.

(b) The National Director of Public Prosecutions must provide an

annual report on the information referred to in subsection [(7))(8)(i} or any other relevant
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information determined by the Intersectoral Committee established by section [40}41 as
determined by the Intersectoral Committee,

[(9)1(8) The National Commissioner of the South African Police Service,
the National Director of Public Prosecutions and the Directors-Generai: Home Affairs, Labour and
Social Development must each develop training courses which must—

(a) include training on the national instructions or directives, as the case may be, referred to
in this section; and

(b) provide for and promote the use of uniform norms, standards and procedures,

to ensure that all police officials, prosecutors and other functionaries are able to deal with matters

relating to trafficking in persons in an appropriate, efficient and sensitive manner.

109 The national instructions or directives referred to in this section
must provide that adequate disciplinary steps are taken against any police official, prosecutor or
other functionary who fails to comply with any duty imposed on him or her in terms of this Act or
the national instructions or directives issued in terms of this Act.

{11110 Any national instruction or directive issued under this section
may be amended or withdrawn in like manner.

Legitimacy and validity of documents

[37] 38. The Director-General: Home Affairs must, at the request of another State that is
a party to the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons or to an
agreement relating to trafficking in persons, verify, within a reasonable time, the legitimacy and
validity of travel or identity documents issued or purported to have been issued by the
Department of Home Affairs and suspected of being used in the commission of an offence in

terms of Chapter 2 of'™ this Act.

Annual report on abuse or deliberate neglect of child and findings by children’s court that

child is in need of care and protection

[38] 40. The Director-General: Social Development must submit to the Intersectoral
Committee established by section 40)41, as determined by the Intersectora Committee, an
annual report on all cases of abuse or deliberate neglect of a child and all findings by a children's
court that a child is in need of care and protection because of abuse or deliberate neglect of the
child as contained in Part A of the National Child Protection Register provided for in Part 2 of
Chapter 7 of the Children’s Act insofar as those cases and findings relate to chiid victims of

trafficking.

'3 The failure to report a victim of trafficking is also an offence, whilst the purpose of this clause is to
address offences related to trafficking in persons.
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CHAPTER [10] 8
ADMINISTRATION OF ACT

National Policy Framework

[39142. (1) The Minister must, after consulitation with the Minister in The Presidency responsible
for performance monitoring and evaluation, the Ministers of Home Affairs, Health, International
Relations and Cooperation, Labour, Police, Sacial Development, {and] State Security, and
Women, Youth Children and People with Disabilities and the National Director of Public
Prosecutions [adopt] approve'™ a national policy framework, relating to all matters dealt with in

this Act, in order to—
{(a) ensure a uniform, coordinated and cooperative approach by all government
departments,  organs of state and institutions in dealing with matters relating to the
trafficking of persons;
{b) guide the implementation and administration of this Act; and
{c) enhance service delivery as envisaged in this Act by the development of aplan within
available resources.
(2) The Minister must—

(a) within two years155 after the commencement of this Act, [adopt]approve and table
the policy framework in Parliament;

(b publish the policy framework in the Gazetfte within two months after it has been  tabled
in Parliament;

{c) review the policy framework within three years after its publication in the Gazetfe and at

least once every five years thereafter; and
{d) amend the policy framework when required, in which case the amendments must
be tabled in Parliament and published in the Gazette within two monihs afterit  has

been tabled in Parliament.

Establishment of intersectoral Committee on Prevention and Combating of Trafficking in

Persons™®

154 portfolio Committee raised a concern on whether the Minister has the power to “adopt” the national policy
framework. The word is widely used in SA legislation — adopt poficies, good quality control practices,
legisiative measures, etc. According to Dictionary.com, “adopt” in the context of clause 38 means, “to accept
or act in accordance with (a plan, principle, etc.). Words such as “approve” or “endorse’ are given as
synonyms,

15 portfolic Committee fo guide on whether we should provide for time frames.

15 ~lauses 43 and 44 could be replaced by the new clause 43, given as an option, if the Portfolio
Commitiee agrees with the approach in the new clause 43. If the Committee agrees with the approach, the
Sexual Offences Act and Child Justice Act could be amended along the same lines as the proposed new
clause 43 by means of consequential amendments in Schedule 1 to this Bill.
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[40]43. (1) There is hereby established a Committee to be known as the
Intersectoral Committee on the Prevention and Combating of Trafficking in Persons.
(2) The Intersectoral Committee consists of the—
(a) Director-General: Justice and Constitutional Development, who is the chairperson of the
Committee;
(b) National Commissioner of the South African Police Service;
{c) Director-General: Home Affairs;
{d) Director-Generat: International Relations and Cooperation:
(e) Director-General: Social Development:
J] Director-General: Heaith;
(g) Director-General- Labour,;
(h) Director-General: [National Intelligence] State Security Agency;
(1] Director-General: Women, Youth, Children and People with Disabilities:

f(D1() National Director of Public Prosecutions; and

[(DI(k) Chief Executive Officer: Government Communication and Information System:.

(3) A member of the Intersectoral Committee may designate a senior officia)
as an alternate to attend a meeting of the Committee in his or her place.

4) (a The members of the Intersectoral Committee must designate
one of its members as deputy chairperson of the Committee, and when the chairperson is not
available, the deputy chairperson acts as chairperson.

{b) If neither the chairperson nor the deputy chairperson is available,
the members present at a meeting must elect a person from their own ranks to preside at that
meeting.

(5) The Intersectoral Committee may invite—

{(a) representatives from the Commission for Gender Equality, the South African Human
Rights Commission and the National House of Traditional Leaders to its meetings with
the view to obtaining their views on issues relating to the responsibilities, functions and
duties of the Commiittee:

{b) réepresentatives from [the non-governmentai sector and]"’ civil society to its meetings
with the view to fostering co-operation between government and civil society in the
implementation of this Act; and

{c) persons and organisations'*®to its meetings, when necessary, for technical assistance,
support or advice.

(8) The Intersectoral Committee must—

57 The question arose whether non-governmental organizations are not included in the term “civil sociefy”.

"% A member of the Portfolio Gommittes was concerned that universities seem not be included in the list of
institutions which could be invited 1o the meetings of the ISC and it was suggested that “and organisations’
be included to address the concern.
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(a) meet at least twice every year on a date and at the time and place determined by the

chairperscn; and
(b) report in writing to the Minister within one month of every meeting.

Responsibilities, functions and duties of Intersectoral Committee

[41]44.

{1) The Intersectoral Commiittee is responsible for—
(a) developing a draft national policy framework, referred to in section [39340(1), which must

include guidelines for—

0

(if}

(i)

(iv)

the implementation of the priorities and strategies contained in the national policy
framework;

measuring progress on the achievement of the national policy framework
objectives;

ensuring that the different organs of state comply with the roles and
responsibilities allocated to them in terms of the national policy framework and
this Act; and

monitoring the implementation of the national policy framework and this Act;

(b} the establishrment of an integrated information system to facilitate the effective monitoring

and implementation of this Act and to recommend interventions relating te trafficking in

persons by collating and analysing the information obtained in terms of sections 26(3),
3B[(1)K(2)(B, 36I(3NH(4). 3BTHNIE)K) and 38 with the view to determining, among

others—

{0

{if)
)
(iv)

()

from which countries victims are being trafficked to the Republic;

to which countries South African citizens and other residents are being trafficked;
the nationality of victims transiting the Republic and the countries to which they
are being trafficked;

the number of victims that have been repatriated to the Republic and the
countries to which they were trafficked;

the areas in the Republic to and from which victims are being trafficked;'

[(V)]{vi)the purposes for which persons who have been identified as victims of trafficking

have been trafficked;

[(vi)l(vidthe profiles of the traffickers and their victims, including the age, gender,

nationality and sex of the victims;

[{vii)}(viilwhich routes are used by traffickers to cross the borders of the Republic;

159 1t is suggested that information regarding trafficking in persons within the Republic should be included in
the information management system.
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[(viiij)(ix)which routes are used by traffickers to enter the countries to which South
Alrican citizens and other residents were trafficked;

[(ix)]{x}the methods used by traffickers to recruit and transport their victims;

(xi} the methods and routes used for trafficking victims within the Repubiic:

{xiiy the methods used by traffickers to keep victims in exploitative situations:
[(x)](xiijthe types of travei documents traffickers and their victims have used or

attempted to use to cross the borders of the Republic and to enter the countries
to which South African citizens and other residents were trafficked and how these
documents were obtained;

[(xi)l{xiv)whether there is a link between trafficking operations and those involved in other
forms of organised crime;

[(xii)](xvithe number of trafficking prosecutions, convictions and the form of sentences
imposed on perpetrators;

[(xii](xvijthe number of victims of trafficking who are awarded compensation orders in
terms of section 27 of the Act; and

[(xiv)](xviijthe number of cases the courts refrained from providing compensation orders
and the reasons for doing so:

Provided/on condition that information which identifies victims of trafficking must be kept

confidential; and

developing and reviewing guidelines on the identification of victims of trafficking and

traffickers.

{2) {a} The Intersectoral Committee must, _and whers

appropriate, after consuitation with relevant civil society organisations, establish public awareness

programmes _or_other reasures for the prevention and combating of trafficking in persons

designed to ~

(3]

inform and educate members of the public, especiglly those who are vulnerable or at risk
of becoming victims of trafficking, foreigners who apply for South African visas who may
be victims of trafficking, and South African citizens or permanent residents who apply for

South African passports or who depart abroad, on issues relating to trafficking in persons,
Including -

{aa) common recruitment techniques used by traffickers:

(bb)  practices used to keep victims of trafficking in exploitative situations;

fcg)  the forms of abuse to which victims of trafficking may be subjected: and

(dd)  organisations, institutions or law enforcement agencies that may_be approached
for assistance or information;

inform and educate victims of trafficking on —

(ea)  their rights as victims:
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(bb) legal or other measures in place to ensure their safety, recovery and repatriation;

and

(cc) organisations, institutions or law enforcement agencies that may be approached

for assistance of information; and
(iii) discourage the demand for and_the supply of victims of trafficking that foster the

exploitation of those victims, especially women and children.

b) The programmes or other measures referred to in paragraph {a) must---
(i include appropriate measures aimed at reaching rural communities;

(i} where possible. be provided in a language understood by the persons at whom they are

directed:; and

iif be reviewed every second year in order to determine their effectiveness.
{c) The Director-General: Justice and Constitutional Development must take

all reasonable steps within_available resources to ensure that the programmes or other measures
referred to in paragraph (a} are implemented throughout the Republic.'®

[2] (3) The intersectoral Committee may make recommendations to the Minister with regard to

the amendment of the national policy framework.

OPTION IN RESPECT OF CLAUSE 43

Establishment of Intersectoral Committee and Subcommittees relating to Sexual Offences,

Child Justice and Trafficking in Persons

43. [&)] There is hereby established a Committee to be known as the

Intersectoral Committee _relating to Sexual Offences, Child Justice and Trafficking in Persons

{hereafter referred to as the Intersectoral Committee).

(2) {a) The intersectoral Commiitee is responsible for —

[0 developing a draft national policy framework, as prescribed by the Minister;
(i gstablishing an integrated information system, as prescribed by the Minisfer, in order to

facilifate effective monitoring and implementation; and

iii establishing public awareness programmes or other measures, as prescribed by:the

Minister
for purposes of this Act, the Criminal Law {Sexual Offences and Related Matters) Amendment Act

and the Child Justice Act, 2008 (Act No. 75 of 2008),

{b) The Intersectoral Committee must also guide, monitor, oversee

and endorse the activities and work of the Subcommittees of the Intersectoral Commitiee

established in_terms of this Act, the Criminal Law (Sexual Offences and Related Matters)

Amendment Act and the Child Justice Act, 2008 (Act No. 75 of 2008).

'%° This clause was moved from clause 3 at the request of the Portfolio Committee
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{3) The Intersectoral Committee, for purposes of this Act, consists of the —

Director-General: Justice and Constitutional Development, who is the chairperson:

National Commigsioner of the South African Police Service;

Director-General: Home Affairs:

Director-General:_International Relations and Cooperation:

Director-General: Social Development:

Director-General: Health:

Director-General: Labour;

Director-General: State Security Agency:

Director-General: Women, Youth. Children and People with Disabilities:

National Director of Pubiic Prosecutions: and

REREERRRRER

Chief Executive Officer. Government Communications and Information System.

[€))] The Minister must, after consuitation with the Ministers responsible for

the portfolios/institutions/organs of state referred to in_subsection (3), prescribe the following

relating to the functioning_of the Intersectoral Committee for purposes of this Act:

The election or designation of a deputy chairperson and his or her powers and functions:

alternate members:;

the participation of other roleplayers in the Intersectoral Committee: and

EeREE

meetings of the Intersectoral Committee.

5) The Intersectoral Committee must meet at least twice every vear and

report in writing to the Minister within one month of every mesting.
8) {a) There is hereby established a Subcommittee on the Prevention

and Combating of Trafficking in Persons, which consists of appropriately qualified officials in the

Departments or organs of state referred to in subsection (3) at the rank of Director or above. or

their equivalent, the chairperson of which is the official of the Department of Justice and

Constitutional Development designated by its Director-General.

ie Intersectoral Committee in complying with subsection (2)(a), in_addition to any

other powers, duties or functions this Act may confer on or assign to it.
(c) The regulations made under subsection (4) apply to the

Subcommittee with the changes required by the context.
(4] The Director-General: _ Justice and Constitutional Development is

responsible for the establishment of a secretariat to assist the Intersectoral Committee and its

Subcommittees in the exercise of their powers and the performance of their duties and functions.

Report to Parliament
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[42]43. The Minister must, after consultation with the Minister in The Presidency
responsible for performance monitoring and evaluation, the Ministers of Home Affairs,
International Relations and Cooperation, Labour, Police, Social Development, fand] State
Security and Women, Youth. Children and People with Disabilities and the National Director of

Public Prosecutions—
(a) within one year after the commencement of this Act, submit—
(i) reports to Parliament by each Department or institution referred to in this section
on the implementation of this Act;
{if) a report to Parliament reflecting information relating to trafficking in persons
referred to in subsection 41(1){b); and
{b) every year thereafter submit reports referred to in paragraph (a)(i) and a report referred to

in paragraph (a)(ii) to Parliament™®".

Regutations

[43)44. (1) The Minister of Home Affairs must, after consultation with the Minister in
The Presidency responsible for performance monitoring and evaluation, the Ministers of Health,
International Refations and Cooperation, Justice and Constitutional Development, Labour, Police,
Social Development, [and] State Security and Women, Youth, Children and People with

Disabilities, make regulations regarding—

ifa the certificate to be issued to a person who is certified to be a victim of trafficking
;]162

as provided for in section 13{7)(a)
[{b)] (a} the manner in which a foreigner who has been [certified to be] issued with a lstter of

recognition as a victim of trafficking will be granted approval to remain in the Republic for
a non-renewable recovery and reflection pericd and the conditions upon which that
approval is granted, as provided for in section 17(1);

[(c)1(b) the manner in which the Director-General: Social Development must request an
extension of the recovery and reflection period as provided for in section 17(4);

[{d)l{c} the manner in which any extension of the recovery and reflection period must be granted
as provided for in section 17(4); and

[(e}l(d} the manner in which a person must be informed of arrangements that have been made
for his or her reception in the country to which he or she is to be returned, as provided for
in section 30(2)(b)(ii).

(2) (a) The Minister of Social Development'®

must, after consultation

with the Minister in The Presidency responsible for performance monitoring and evaluation, the

%! portfolic Committee to guide as to deadlines

192 This function falls within the duties of the DSD and not Home Affairs.

1% As many changes have been made to clause 12 relating to DSD line functions in terms of this Bill, it is
advisable to obtain DSD’s comments thereon.
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Ministers of Health, Home Affairs, International Refations and Co-operation, Justice and
Constitutional Development, Labour, Police, [and] State Security and Women. Youth, Children

and People with Disabilities, make regulations regarding—

[()  the form of the written consent referred to in section 13(1)(8);]""*

[(ii})(Q) the assessment of a person to determine whether he or she is a victim of trafficking as
provided for in section [13(5)(B)] 12(7);
the manner in which the outcome of the assessment as provided for in section 12(9) must

be submitted fo the relevant provincial department of social development:

the letter of recognition to be issued to a person who has been confirmed/found to be a

victim of trafficking as provided for in section 12(10)(a)"®*-

for in section 12(11);

the manner in which a person must lodge an appeal as provided for in section 12(12)(b):

{ii}

[(1%) the manner in which a provincial head may withdraw a letter of recognition as provided
(v}

{vi)

the manner in which the Member of the Executive Council must deal with an appeal as

provided for in section 12(13):

{vii) the manner in which an accredited organisation or provinciai_department of social

development must deal with a person as provided for in section 12(14):

[(iif)j(viii} the system of accreditation of organisations to provide services to adult victims of
trafficking, as provided for in section 20(2¥(a};

[(iv)] (ix) the form of the certificate of accreditation to be issued to an organisation which provides
services to adult victims of trafficking, as provided for in section 20(4)(a);

[(v)] (x} the manner in which the developmental quality assurance process must be conducted in
respect of each accredited organisation, as provided for in section 20(4)(c); and

[(vi)] (xi} the minimum norms and standards for accredited organisations, as provided for in
section 21(1).

(b) The Minister of Social Development [may] must'™ after
consultation with the Minister in The Presidency responsible for performance monitoring and
evaluation, the Ministers of Finance, Health, Home Affairs, International Relations and Co-
operation, Justice and Constitutional Development, Labour, Police, [and] State Security and
Women, Youth, Children and People with Disabilities, make regulations regarding the

circumstances in which accredited organisations quaiify for financial assistance, as provided for in
section 20(2)(b).

%4 This must be deleted if there is agreement that the requirement of written consent by a victim to be

reported is to fall away,
166‘pSee the deletion of clause 44(1)(a). Wording is in iine with our proposal to refer to a letter of recognition

in stead of a certificate.
% The word “may” in clause 20(2)(b} was changed to “must’ and accordingly it must be changed in clause

43 as well.
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197 the Minister may after consultation

(3) Subject to subsections (1) and (2)
with the Minister in The Presidency responsible for performance monitoring and evaluation, the
Ministers of Health, Home Affairs, International Relations and Cooperation, Labour, Police, Social
Development. State Security and Women, Youth, Children and People with Disabilities and the

National Director of Public Prosecutions, make regulations_regarding any matter that this Act

requires or permits to be prescribed'®®,

[(3)] (4) Any regulation made under this section—

(a) must be submitted to Parliament for_approval'® prior to publication thereof in the

Gazette:; and

{b) which may result in expenditure for the State, must be made in consultation with the
Minister of Finance[; and

{c) may provide that any person who confravenes a provision thereof or fails to
comply therewith, is guilty of an offence and on conviction is liable to a fine or to

imprisonment for a period not exceeding one year]'"

(5) A person who—
fa) contravenes _a _regulation which prohibits certain _conduct _prescribed in_the

requiations; or
{b) fails to comply with a requlation which obliges certain conduct prescribed in the
regulations,
is quilty of an offence'”,
i(4) The Minister may, after consuitation with the Minister in The

Presidency responsible for performance monitoring and evaluation, the Ministers of
Health, Home Affairs, International Relations and Cooperation, Labour, Police, Social
Development and State Security and the National Director of Public Prosecutions, make

regulations regarding any matter that this Act requires or permits to be prescribed.]

Delegation of powers and assignment of duties by [National Commissioner of South

172

African Police Service or]'’“ Director-General to senior officials

%7 gee subclause (4) as deleted. According to this subclause, it seems that the Minister may make
regulations also in respect of aspects that the Ministers of Home Affairs and Social Development must make
reggulations for.

1581t is suggested that subclause (4) moves up to (3) so that the duties of the Ministers to make regulations
are grouped together.

189 \when regulations just have to be submitted to Parliament before publication in the Gazette, it will be for
information. The Portfolio Committee suggested that they should be submitted for approval, especiaily
because a contravention of some regulations might give rise to a criminal sanction.

0 portfolio Committee suggested separate clause dealing with the penalties. it also wants the
contravention of or failure to comply with the regulations to be prescribed as offences in the Bill itself in
stead of in the regulations.

71 The PC wants the offences relating to the regulations to be prescribed in the Bill. This might prove
difficult as we do not know what will constitute offences in the regulations and for eg, a person completing a
form wrongly, may contravene or fails to comply with a regulation.

172 5 APS indicated that sec 15 of the South African Police Service Act already provides for delegation of
powers and that the reference to SAPS should be removed from clauses 45— 47,
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[44]45 (N [The National Commissioner of the South African Police Service or
any] Any Director-General referred to in this Act may, subject to subsection (4), delegate any
power or assign any duly conferred on or assigned to him or her by this Act to an official in the
employ ¢f his or her [Service or] Department above the rank of director.

(2} A delegation or assignment in terms of subsection (1)—

(a) is subject to any limitations, conditions and directions which [the National
Commissioner or] a Director-General may impose;

{b) must be in writing; and

(c) does not divest [the National Commissioner or] a Director-General of the responsibility
concerning the exercise of the power or the performance of the duty.

(3} [The National Commissioner or] A Director-General may—

(a) confirm, vary or revoke any decision taken in consequence of a deiegation or assignment
in terms of this section, subject to any rights that may have accrued to a person as a
result of the decision; and

(b) at any time withdraw a delegation or assignment.

4 [The National Commissioner or] A Director-General may not delegate

a power or assign a duty conferred on or assigned to him or her by section 36, 37 or 38 of this

Act.

Delegation of powers and assignment of duties by [National Commissioner of South
African Police Service or] Director-General to [provincial commissioner or] provincial head

[45]46. (1) [The National Commissioner of the South African Police Service or
any] Any Director-General referred to in this Act may, subject to subsection (4), delegate any
power or assign any duty conferred on or assigned to him or her by this Act [to a provincial
commissioner of the South African Police Service or] to a provincial head of the
corresponding provincial department, [respectively,] by agreement with that [provingial
commissioner or] provincial head], as the case may be].

{2) A delegation or assignment in terms of subsection (13—
{a) is subject to any limitations, conditions and directions which [the National

Commissioner or] a Director-General may impose;

[fe)] must be in writing;
(c) may include the power to delegate or assign; and
{d} does not divest [the National Commissioner or] a Director-General of the responsibility
concerning the exercise of the power or the performance of the duty.
(3) [The National Commissioner or] A Director-General may—
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(a) confirm, vary or revoke any decision taken in consequence of a delegation or assignment
in terms of this section, subject to any rights that may have accrued to a person as a result of the
decision; and
{b) at any time withdraw a delegation or assignment.

(4 [The National Commissioner or a] A Director-General may not
delegate a power or assign a duty conferred on or assigned to him or her by section 36, 37 or 38
of this Act.

Delegation of powers and assignment of duties by [provincial commissioners of South

African Police Service or] provincial heads

[46]47. (1) A [provincial commissioner of the South African Police Service or d]
provincial head to whom a power or duty has been delegated or assigned in terms of section
[45]48 may delegate that power or assign that duty to an officer at director level or above in the
employ of the [South African Police Service or} provincial department concerned.

(2) A delegation or assignment in terms of subsection (1)—

(a) i¢ subject to any limitations, conditions and directions which the [provincial
commissioner or] provincial head may impose;

{b) must be in writing; and

{c) does not divest fthe provinciat commissioner orj a provincial head of the responsibility
concerning the exercise of the power or the performance of the duty.

(3} [The provincial commissioner or] A provincial head may—

(a) confirm, vary or revoke any decision taken in consequence of a delegation or assignment
in terms of this section, subject to any rights that may have accrued to a person as a
result of the decision; and

(b) at any time withdraw a delegation or assignment.

CHAPTER[11] 1¢
MISCELLANEOUS MATTERS

Laws repealed or amended

[47]48. The laws referred to in the second column of Schedule 1 are hereby repealed or

amended to the extent indicated in the third column of the Schedule.

Short title and commencement
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[48]49. This Act is calied the Prevention and Combating of Trafficking in Persons Act,
[2010j2011, and takes effect on a date fixed by the President by prociamation in the Gazette.





