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INTRODUCTION

i The legal proteetion of indigenous traditional knowladge (1K) by meuns of
mteliectual property (1P} principles and systems raises complex questions. Several
untries and ragional arganizations are grappling with thene. The international

sommupity is discessing the possible development of an internationad ingtrament
ar instruments, within the WIPG Intergovernmental Cammiltee on Jndellectuat

froperty and Genetie Resources, Traditional Knowiedge and Folldore {ths WIPQ

1GL ard other Tormnns.

2 The Govémment of South Africs ouglht to be congraiulated for having
leveloped the “Policy Framework for the Protection of Indigenons Traditional
Knowledge through the Intellocteal Property System” (the Policy) and the
‘iztlectual Property Laws Amendiment Bili, 20087 (the Bill, 2008), Those are

"Jntz"mm» initiatives, and wili be of interest 10 many other countiies and regional

5 The Policy idantifies and discusses the key issues, options and chailenges
frcing the 1P svstem in adeguately protecting 1. We sttongly sncourage
sries Lo egrablish policies an I and 1K, as a Hrst step towards possible
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INTRODUCTION

i The iegal profection of indigenous fraditionat knewlsdge (1K) by smeans of

‘.

stellectual property (IP) principles and systems raises eomplex questions, Several

sauntries and ragional ovganizations are grappling with these. The international

sorraunity ig discussing the possible development of an international insrroment

ar insimenis, within the W0 fntergovernmental Committes on Tntellectual

Propevty and Genetic Resources, Traditional Knowledge and Folldore (the WIPO
(G and othar Tormns.

2 The Goverment of South Aftica onglt to be congratulated for having
devsloped the “Policy Framework for the Protection of lndigenoms Traditional
Knowlodge thraugh the Intel{ectual Property Svstera” (the Policy) and the
“teliectual Property Laws Amendment Bilt, 20087 (the Rill, 2008). These are
sloweering initiatives, and wil! be of interest o many other countries and regionat
arganizations.

The Pelicy identifies and discusses the key issues, ovtions and chailenges
ing the 1P svstem in adeguately protecting U, We strongly encourage
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iho what opiicns exist onright b
ikeniifted gops, incloding legad and ather ortiang,
wgional o pational revel?
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10 We pronuse to inke Frief comments at
initial conuments are congide ad wselal, we eould e p
cithar in writing or through a meeting with relevant offi
Poticy and the Bilf, 2008,

P By weay of a fimal general cornmant, we Dully appreciate that the Piicy sl
Hill, 2608 zim at establishing a viable natiosal system of rrotection, mul we nate
the view expressed in the Policy that internationat gegotiziions, within the WIPO
G and elsewhers, are progressing slowly. The WIFO JGC bas not yet boen able
b aggree o the comergte guicomes in the form of ao internastionnt instruent that
raarty wish For. While the substantive grownd worls has begn done, (e WIPO 1GC
is & Member Stale-led process and decisions are wowsite] hom the Member Siales
ter tnove the 10GC™s work Foresard. Af the prasent, the dorm s of the s mandafe

ab That said, we woull sageost that il & o the it c ol any cownk y 1 ke
into agcount developents within 48 region and inernationally, Vhe
African Regional Tnis! sl Praper:y Organization (GARIPON has, For
example, developed, vver several yews, a Feolocod on T and T0UEs This
Protocol is sxpected to be adopted by e 16 ARIDO Member States in late
2009 andd will influsnce the nationsl luws of th
npighbor South Afr
thig is & significant aciovanent atud

uld be ment aned iv the P ey,
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1o pircady prodected o 1P umder an axistiog 17 omevention -
analys: fervad to a'seve for detaila), Por these reasons, o sugacst that
the pogsihla devadopmet of aninterrational instronenl within WIPD be
foflowed closely, Thiv ig 4 complex initfarive, bot policy-makers #od
Fators considering matonnd fegishation femd o follow 1t closeds

leg

o} Fhe laws of ofther coutiries an 1 ol
point of reference. WIPO mainlaing « dalabase of patioeal and ¢
laws on TR and TCEs, necessible at
BRI ipo. itk fendaws/indos

11 SPECINIC COMMENTS ON THE BILIL, 2008

12, Agapreliminary conprent, we sre avare that the Pulents Amendioant Act,
0 o 2007 inboduced a “disclesure reguiteinent” into Sowb Africm pate uf faw,
This measure provides an indiwect and “defensive” form of protection to 1K, We
il nob gomment o this measare at this time, and note that the amendwer-is
contained in the Bill, 2008 concent almost exchigively whet ave referved 1o in
WIPO's work as “traditional sulivral expressions/enpressions of folklore™.

13, Second weproposs to conuuent al this styze mald7 on the aweudwmoents o
the Copyright Act, 1978, a5 these commenls will apply muanis muorandic o e
proposed amenchnents fo e other statites referred fo. Wheve iheie e coimnonts
spacific ty any of the other stalulos, we will mesiion them, We have sowe
comments in particnlar on the proposed meendments to the Trade Murks At
1993 which, wilh respect, we foune somewhat difficuit to nllow

[ I TER R 2 the Bill, 2002, we were guided by th ihal fhave
hean wentificd internationall as relevant fo the establishreent o’ a policy, loaw or
ollier legal meshanisw Tov the protection oU tE Adapted for present pogoses,
these are cagentially:

ay Do should one deserbe o defioe the 1K that oughs fe be peate
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he Bit], ZOWE), However, relevaut conuuniis

anreng the ntended

neneficiaries of the protection, and this is i ling sitl indernationa) trends to
provide, ag 2 as posaible, 1K wotection foedhe divect fonefin of the comnuunitios
wha are its costodiang,

Natrg of rigies granted and exceplions sud limitaions

2.

The riggts granted 1 respect of traditions| svorks appear on their face to be

the game us or very gimilar to rights grantesd in conventional copyright soorks. L
fact, lhe relevant section is entitled “Nature of copyright it traditional works”

(proposed Section 1(C). Tn other words, traditional works are afforden cxclugive,
geanomic property rights, eutiting the owner of the traditionsl wovks (it tlis case

the fund), i 1 80 wishes, to deny the right 1o nuderiake sey of the acts listed or
charge a fee or royalty.

a) There hag been extensive discussion at (he interational level on the

b

-

—

appropriate form of protection to grant to KL As e authorities in South
Afiica know, IP rights vary in their nature and scope: apart from exclusive,
econoric property rights, IP rights include rights of remuneration
(non-voluntary or compulisory Heenses), a “right to prevent” and mors)
rights {such as rights of divalgation, integrity and etiribution), There is
somte doubt infernationally that exchgive property vights are suitable, serve
goals nsually identified in vespect o 1K profection and advance other policy
goals such as maiptaining a rich and accessible public domafn, stimulating
creativity, promoting cultural diverstty aud safeguarding freedom of
expression. However, theve ave varving views onthess complex pulfey
questicns.

The deaft WIPO provisions on TCE: {refarted to above fidd enclosed)
envisage, for example, a tiered approach in which sertain TCEs {sacred
TCEs) are vested with exclusive, copyright-like rights. while otler TCEs
may be lesly used subject to payment of a “reascaablo royalty” and respeet
fon woval rights. Tt is unclear whetlicr moral righis apply o IK in the Bill,
2008

Tn one insfance, the Ll 2008 acluatly provides o profection to (K
than (o conventional literary and artistic wovks onsimunication to he
public” rigit is gronisd, which is olbenwise availale only in regpaot of

050
e Soudt G Gicen digerous Teaditonni Enowiedge Policy
ngimber 71009

somid recordings, W nnte that “communication b the public™ © nol

defined in the Copyriaht Act, 1978 rov inhe Bill, 2008

23 The propozed amendinent tu Section 94 cavses sore uncertainty in our
rinds. Ssotion $A deals with an equitabls cenmneration seheme for the use of
sound recordings, The propused amendment seeks to extend that acheme o
sopyright works and waditional works which are stforded exclusive vights
protection elsewhers in the Act. There i5, thevelore, av apparent {ncovsistency
hetwean the exclusive rights granted to fraditional works in the new Seezion 11O
uf the Bili, 2008 and the extension of an 2quitable remuneration scheme (o soch
works in the proposed Section 9A,

M. Axight of “adaptation” in regpect of IK hag elicited cormmet by
internations) discussions, as it may preven! the creation of dervalive works
iapired by or based on I, snd it has been argued that this might stiffe creativity
and freedam of expregsion. Once again, there are varying, views oa this questicn
ad 1o clear Ustandard” at thiz stage,

25, Draf Section 110 (23 (a) deals wilh L question of cetroaclivity. [t is very
iroadty deafbad (fauy rights acquired™; “ir regpect of the traditional work™} and
its effect may be to 1emove many “traditional works™ ftora protection. However,
praposed Section 23(4) further regulates this (uestion, in whal appears lo be a
pragmatic and sensible matmer. The trend intemationally in spevial systems for
the protection of K is to recognize acquire:l rights but provide for a certain perivd
duting which the user of the 1K should bring iy use in confonmity with the now
sygtern of prolgeling.

3. Regavding excepbons and limitations, an “indigenous commmnity™ or “any
of itz mernbers” shall be entitded to exercige any of the rights (proposed Sectious
e ()b and 19C €2)), vet sy commercint benefit would be payabiz £ the fund.
Thug, the exception s not a rrue exception. jut that the covnmunity mersier, whe
makes vse of his /ber commanity™s [K and devives coomercial benefit, i3 o some
degren “penatized”,

shey eteeptions and lmitations
itiouat works.

iong foe 1€
s

naduie ises Jor exawple, Section 3 of e drats
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nerhaps {s vathes whether tuly sv !
provided by the eonventional [P systenn, Theye are
- i e view, taifored and specific sai genaris meanges iy bz 1o
veytain gops within existing ¥ systems, depending on iow 1K s defivad, vl
spenitic objectives are sought to he ndvanced snd uationad iy We wonie e
pleased fo discrss Hese maiters further with the Senrtls AR b authodties,

the puthar is wsknowa, bt waove Hhers is every grownd e sresun Ly
pathessal of 0 conniry of the Unjon. The Interpational Bureau of WIRC
adeigs i hiaf respeel s i+ requested by the Goverupeent of Somth Adiica

ey 1

L COMMBNTS ON F1NEFORRMERS E1GHTS TRADEMARES ARD
DIESTGNS

Pratcrion of foreimn IR and protection of S0l dpico ik ahrauid

30, Ag mentioned, these brief comments address fn parizular ihe proguosesd
changes Lo the Copyright Acs, 1978, Muny of the commetits apply aden i the
oiher parts of the Bill, 2008, nireatls mudandis.

Y. Che intemationel protection of 1P 15 o complex area. ALIS siags
simply be poinved out that il sceims that as H i freried in e Hill, 2008 a5 2
sonventional form of (P, infemational IP weaties and i partivular te "naitonal
pretment principle”, would apply. Rroediy apeaking, or example tis wonld
v Het 8 Seath African adiniuistrative authorily or pomt would he obliyed to
sppiy protestion to foreign K under itg owty iutellectial pr rerty laws, as
amended hy the Bil, 2008 once enactad. Tn tire, South African 1K wonki be
protested in forelyn countries onder the terms of the laws applicabie tn il
countries, ineloding their intellectaat propecty laws, Ther T that 15
segarded as falling within the recogrized cal iz of obiesls of protectics
cavered by intellectual property it foreign covairy maight nof benefit fron the
wame protection as in South Afiica, or profectinn could be subject to the o tistencs
f special protection for TK in thal couatry, if such special protection exisis, This
veuld b, as we onderstand it the aftect of Section 37 of the Copyright del, 1978,
shioh remaing untouched by the Bil, 2008, A new rale based on resiprovity,
-wydler which Breign TIC would only be protested by a South Alfriciy cotd to th
font tat Sauth Afdcan I i3 protected in dhe country of seigin of that foreign 15,
aighit alleviate this prablem.
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35, However, cortdn specilic points reg
industrinl designs may be noed.

X}

Arendments 1 the Performers’ Prowection Aet, 1967

36, Under the current legislatim's; “literary and avtistic works™ inclades
“expregsions of Blklore®, petlaps inspired by the WIPO Performances amd
Ibonograms Treaty, 1996, Vel, the Bill, 2008 wonld iifroduce protection fix

performances of “braditional works™ - do these tenos vetir b the same of dist
conceple?

alitional

170 lnthe Ml 2008, under “pavformanes,” the perforninsce of & 4
. - . ) e

i Is mentioned. There is alap 2 reference to a “haditional pev

hoth el Lo he same or dictingt concepis™

¥
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25 Regarding the praposse amendimeis to $
state clearly (hat these rudes should not appty to parlshmances by is
commnnilics <o & nditional souiaxt

12, Aneiber aspect of the alation o fstemationad ooy ntions is thal & il
Africa is obliged fo grant 4 cettain minjina levet of pro for [orely . works
performances. o order tn ensure that pessible overiaps belween the

arofeetion of Hwrary and artis e works, performances e B0 will not cavse an
ingompaiinle Jevel of protection it may be sonsidered Lo izl fnfry the texf ol the
stabule that (he pretection of taditional warks and perform is sulbjoct o any
higher level of protection aveilable under other privvisions of the statute.
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WLPC Comments on Sonth A frican Endigen s T ditioua fine

st B, 2008 ~ Seplember L7, 2009

“Pradidlopsl deslen’ means iy nesthetic o8 fisr
ich is reeogyized by an ind geno
‘ndigenons origin and a traditional ¢

500 The Bill, 2005, sectiory T(EHe(i} &
criterion of *novelty™. I8 uadersivod lrou- sev
design meets Lne novelty stacdard if (he degrgus is
with) the exisimg stute of the att, hut it sty have
frona” existing designs of ai ‘ndigenous conumity.

wh (), At LHIAY, B
jen L i} ihot thes radiiona!
fere From (e, moe deonticoat
e “based o ordaerivad

51 Wo und erstard that the expanded die b definition we propvistor 2ud the
drafl definition of “lraditions] desigy” wonkl not prevent ¢ person not e eiaded
with an indligeaous community from registering an aestheiic design that Tas
features “based on o derived from, degi 2f an idigensns ooty . The
assumption is that the aesthetic design is of w desiyner as A ne

original worl, taking Inspivation frem, but v ot gopying, e

availaixle.

1V, CONCLUSIONS

o b Mostlh

52 If we have misundavstood any asptus
Alrion or the 1HIL 2008, please advis
time o araplily or clarify these commants tywrl
relevant offic 1la at thelr con /enience.
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