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1.
INTRODUCTION

The Commission for Gender Equality ( CGE ) is a Chapter 9 Institution and in terms of Section 11 of its empowering legislation obliged to evaluate legislation and make recommendations to the relevant legislature. This responsibility is exercised with the primary aim of promoting, protecting and developing gender equality in South Africa.

2.
PURPOSE OF SUBMISSION 
The CGE does not support the introduction of the Tax Administration Bill [B 11-2011] because many of the provisions are invasive and will violate the rights to privacy and just administrative action. It is surprising that many provisions which infringe the Bill of Rights are contained in this Bill. Accordingly, the CGE proposes that various provisions be revised in order to pass Constitutional muster.
3.
COMMENTS 

3.1 Section 14 : Appointment of the Tax Ombud and promotion of Gender Equality
In terms of the Tax Administration Bill [B 11- 2011] the Tax Ombud is expected to resolve tax related disputes in a manner that is independent. In this regard the appointment must instil public confidence in the Office of the Tax Ombud to the extent that the incumbent must be seen to be independent. Unfortunately, the fact that the Minister appoints the Tax Ombud indicates that the proposed section is inadequate in ensuring that the incumbent will be independent. Furthermore, proposed Section 14 is not gender sensitive because it does not advocate for both men and women to be considered for the position of Tax Ombud. Therefore, the CGE does not support Section 14 in its current form and recommends that the Tax Ombud be appointed in a manner which involves public participation and ratification by the National Assembly. This will ensure that the Tax Ombud is independent. Furthermore, the Minister must invite both male and female applicants for consideration of appointment as a Tax Ombud.
3.2 Section 19 : Reporting and Accountability of Tax Ombud

In keeping with the recommendation in above paragraph wherein it is proposed that the Tax Ombud must be independent it would be necessary for the Tax Ombud to be accountable to the National Assembly. 
The requirement that the Tax Ombud should be accountable to the Minister for Finance is inadequate for this office  to perform its  duties and exercise its powers independently. Therefore, the CGE does not support this section in its current form and recommends that the Tax Ombud be accountable to the National Assembly.

3.3 Section 40 : Selection for Inspection, Verification or Audit 
This section provides for SARS to select a person for inspection, verification or audit on the basis of any consideration that SARS deems relevant for the proper administration of a tax Act. This is unconstitutional as it is arbitrary action and the CGE does not support such conduct. Accordingly, the Commission recommends that where the rights, interests or legitimate expectations of taxpayers are affected then the conduct must be lawful to the extent that the taxpayer must know when he or she will face an audit or inspection. Therefore, the CGE recommends that conditions, thresholds or circumstances must be clearly defined so that all tax payers must know when they will be faced with inspections, audits or any verification by SARS.
3.4 Section 41 :Authorisation for SARS Official to conduct audit or Criminal Investigation
The South African workforce comprises of men and women who have varying levels of education which may range from primary school to university level. Accordingly, they may be unable to exercise their rights in many instances. For example when a senior SARS official investigates without being properly authorised many taxpayers may not be aware of his or her right to refuse cooperation in such circumstances. This means that an unlawful investigation may proceed and this will prejudice the taxpayer. Therefore the CGE does not support this section in its current form and recommends the following. 

If a SARS official conducts an investigation without producing an authorisation then a member of the public must refuse to cooperate and any information gathered under such circumstances will be inadmissible. 
Furthermore, SARS must educate the public on the implications of this bill if it is promulgated. 

3.5 Section 49 : Assistance during field audit or criminal investigation.

The CGE cannot support this provision as it does not offer the taxpayer an opportunity to exercise his or her right to silence or secure legal representation in instances where premises are inspected during audits and criminal investigations. Instead it is required of the taxpayer to make admissions which may prejudice him or her. This is unconstitutional.

3.6
Section 53 : 
Notice to Appear

This provision is again unlawful as a spouse is a competent witness but cannot be compelled to testify against another partner. This provision does not take cognisance of this fact. Accordingly, this provision cannot be supported.

4.
CONCLUSION

An examination of the Tax Administration Bill [B 11- 2011] indicates that numerous provisions infringe various rights which are protected in the Bill of Rights. Therefore, the CGE does not support this Bill and proposes its complete revision.
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