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IN THE DISCIPLINARY HEARING HELD IN JOHANNESBURG

[n the matter between:

ATHLETICS SOUTH AFRICA ("ASA”) Complainant

and

ViR LEONARD CHUENE First Respondent

MR KAKATA MAPONYANE Second Respondent

PR SIMON DLAMINI Third Respondent "

Dates of hearing: 22, 23, 26 November 2010; 1, Z and 3 December 2010;
g and 10 December 2010; 13 and 14 December 2010

Appearances: For the complainant: Mr J Reddy, practising atiorney
For the respondents: No appearance

Chairperson of the disciplinary inguiry: Adv Norman Arendse SC
(Member of the Cape and '

Johannesburg Bars)

FINDINGS OF THE CHAIRPERSON OF THE DISCIPLINARY INQUIRY

A, INTRODUCTION: THE CHARGES

1. The disciplinary proceedings involved three (3) members, office-bearers,
and also directors of Athletics South Africa ("ASA"): Mr Chuene (hereaftar

“Chuene” is dascribed in the chargas sheet as a Member and President of
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ASA, and a Director of ASA; Mr Maponyane (hereafier “Maponyane™ is

described as a membar and Vice-President of ASA, and a Director of ASA:

and, Dr Damini (hereafter "Diamini™) is describad as a Member and Director

of ASA,

Accordingly, it is apt and appropriate to refer to one of the main objectives

of ASAT

“... [A] basic cornerstone of the programme guiding the activities of

ASA, ... is fo uphold the following values, namely:-

32221 all the individual rights as enshrined in the South

African Constitution;

3.2.22.2 fo administer ASA as a business which js:
3.2.222.1  highly profsssional:
3.2.22.2.2  financiallv sound:
3.2.22.2.3  accountable to its Members,
322224 userfriendly to the athietics familv and

322225

the public at farae, and

fhonesty and respect of the individual®




(My emphasis).

The charges {dated 10 September 2010) implicate some, if not all, of these

objectives:

In relation to Chuene, the charge sheet alieges that he has been “guilty of

- dishonesty, fraud and misconduct in performing his duties and functions at
ASA  Mr Chuens has unjustifiably wviolated the provisions of the
Constituion and the Companies Act, at times acting in concert with other
Directors of ASA. He has failed and/or neglected fo parform his duties in an
effective and diligent manner, thereby causing and/or exposing ASA fo

financial loss and‘ im,broper risks; aﬁd brfngfng SASCOC, ASA and the sport

of athletics info disrepute”,

in the case of Maponyane, similarly, the charge sheet alleges that he has
“heen guilty of dishonesty, fraud and misconduct in performing his duties

and functions at ASA .. and bringing SASCOC, ASA and the sport of

athletics into disrepute”,

in the case of Dr Dlamini, the charge sheet similarly accuses him of
“oishonesty, fraud and misconduct in performing his duties and functions af

ASA ... and bringing SASCOC, ASA and the sport of athlefics into

disrapute”.
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The charge sheet in each case is guite detailed, and the individual charges
details the alleged transgressions by reference to dates, names, incidenis

or instances, and the nature and extent of the alleged iransgression or

transgressions.

INTRODUCTION: THE SPORT OF ATHLETICS AND THE STATUS OF

ASA IN RELATION TO SASCOC

The sport of frack and field athletics is generally regarded as the
centrepiece of the Olympic Games whenever and wherever it is held. Its
tmportance as a sporting code globally, and nationally, can therefore never
be overstated. ‘in our country also, we have been blessed with some of the

most remarkable athletes who have brought much joy, patriotism and
honour to our country. In more recent times, we think of athletes of the
calibre of Josiah Tungwane, Hezekiel Sepeng, and the long-jumper Khotso
Mokoena, These athistes have exemplified the spirit of modern Olympism
which was conceived as far back as June 1894. The first Olympic Gamas
of modern times were celebrated in Athens, Gresce, in 1898, Some of the
fundamentai principles of Olympism is that all individuals in the Olympic
Movaement must be inspired by the values of Olympism. [t covers the five
(5) centinents, and reaches its peak when all the world’s athletes are
brougat together at the world’s greatest sporis’ festival, the Olympic

Games. Olympism reguires that the sport be organised, administered and

managed by independent sports’ organisations. Any form of discrimination

AP s Pk e e s reae 4 ergebn s s+ o
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with regard to 2 country or a person on grounds of race, refigion, politics,

gender or otherwise is incompatible with belonging to the Olympic

Movement.

ASA is the sole organisation administering and controlling athletics in South
Africa within the boundaries as dafined in the Constitution of the Republic of
South Africa, and ASA is the sole South- African Member Federation

affiliated to the IAAF, and as such, controls athletics in the Repubiic of

South Africa.

ASA is also a Member of the South African Sports Confederation and
Olympic Committee (“SASCOC”) which is an entity governed by the
Nationial Sports and Recreation Amendment Act 18 of 2007, and which has
jurisdiction over its members, officials and athletes in the Repubiic m‘c South
Africa and wherever they may be at the time while engaging in SASCOC,
ASA or Team South Africa activities. As a member of SASCOC, ASA is
subordinate fo SASCOC and must comply with the Constitution of SASCOC

as contained in its Articles of Association, as well as any directive issues by

SASCOC.

SASCOC is a Member of the Olympic Movement having been recognised
by the tnternational Qlympic Committee (IOC) as the confrofling body for

sports in the Republic of South Africa.




[#3]

C. BACKGROUND

7. On 4 November 2008 (following the Collins Report' of 2 November 2009,
SASCOC took a decision to suspend? the entire Board of ASA. When the
decision was taken it was also resolved to appoint an administrator to run
the affairs of ASA. On 14 November 2009, SASCOC’s General Assembly,
the supreme. decision-making body of SASCOC, unanimously decided to
suspend ASA from all activities of SASCOC and andorse the appointment

of an administrator to conduct the affairs of ASA. Later, ASA’s suspension

was lifted.

Mr Remember Raymond Mali (“Mr Mali™) was appointed the administrator of
ASA. To enable him to carry out his duties, he appointed an inferim Boarg

of ASA. The interim Board consisted of ten {10} members including Mr

Mali.

8. The respondents challenged SASCOC's authorify to suspend them and

referred the matter to arbitration. SASCOC’s stance was that because of

' The Report was commissicned by the Board of SASCOC pursuant to ihe provisions of section
13{4) of the National Sport and Recreation Act 110 of 1998, a5 amended by Act 18 of 2007, The
Committee was headsd by Adv Michae! Collins and alse comprised Messrs. Msijz |edwaba, Coiin
Webster and Siven Samuel,

* The decision to suspend the respondents arose directly from the Report.  However, the
Committee did not recommend the suspension of Dr Simen Dlamini. As t am not charged with
dealing with the issue of the suspension of the respondents, | make no pronouncement on the
validity or legality of Dr Diamini's suspension on 5 November. What | do observe however, is that
by his conduct, Dr Diamini directly associated himsaff with Mr Chuene.  Indeed, following the
suspension of ASA, eight (8) ASA Board Membsrs resigned except for the respondents. In
subsequent court and arbitration chalienges relating to the authority and judsdiction of SASCOC to
suspend ASA and s officials and office-bearers, Dr Mamini was party to such challenges
described by Justice Langa subsequently as ‘misconceived”.
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the position it occupies in relation to the respondents and ASA, it has

authority and is parfectly entitled to take the action it did.

On 18 May 2010, the respondents filed their statement of claim to start the
arbitration proceedings inu tarms of clause 25 of SASCOC’s Constitution.
The respondents were the applicants while SASCOC was tha only
respondent. In the refief they sought, they sought a declaration that the
conduct of SASCOC in suspending them and appointing an interim Board
was unlawful, alternatively the sought to review and have set aside the

decision by SASCOC to suspend them and fo appoint an interim Board to

administer the affairs of ASA.

THE RELATIONSHIP BETWEEN SASCOC AND ASA. AND THE

RESPONDENTS

SASCOC is an association incorporated in terms of section 21 of the
Companies Act 61 of 1973. It derives its powers from its Memorandum and

Arficles of Association and its Constitution. It is comprised of various

members, including ASA. In terms of its Constitution, SASCOC has
jurisdiction in the Republic and over its members, officials and athieies
through its membershin. ASA is subordinate to SASCOC. In this capacity,
the ASA Constitution must be consistent with the Consfitution of SASCOC
and must also comply with SASCOC’s Constitution and any directive issued

by the first respondant. Not onty has SASCOC jurisdiction over ASA, but it

has concurrent jurisdiction over ‘“any individual affiliated through their
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respective national Sports Federation to SASCOC”. ASA is such a national
Sports Federation. The powers of SASCOC are vested in its Board. The

Board has not only the power fo, infer afia, oversee, direct, control,

administer and if necessary, manage the activities of SASCOC, but to,

without restrictions, infer alla, suspend membershin of any individual

affiliated to SASCOC through ASA.

In terms of clause 25 of SASCOC's Constitution its mambers’ and
individuals’ dispute falling within SASCOC's jurisdiction must be referred to
arbitration. The referral is qualified in that it relates fo “aff disputes which

are not covered by the Consfitution of SASCOC”,

The issue referred to arbitration by the respondents was the determination
as to whether SASCOC had the power fo suspend them and to appoint the

administrator (Mr Mali) who in turn consfituted a Board to administer the

affairs of ASA.

On 8 and 14 September 2010, and again on 20 October 2010, the
respondents instituted legal proceedings in the South Gauteng High Court,
Johannesburg, infer alia, seeking to interdict the disciplinary proceeding
instituted by ASA pursuant to tha Deloitte and Touche forensic report
relating to the affairs of ASA pending their referral to arbitration zs to

whether SASCOC had the powsr to suspend them and to appoint the

administrator.
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support of requests for postponements is that a particular representative is
not available, Although a person charged with a discipiinary offence does
not have the right to have a preferred chesen representative if others are

available, the body or institution or employer should not unreasonably

refuse such requests.

In this'pé'r'tiéular'méﬁer, the record will show that every oppor’runi’ty was
given to the respondents to attend the hearing and o give reasons why
they shouid 'hot' padibipate in the hearing or that the hearing should be
postponed. On every occasion {even during the course of the hearing
when invitations were extended to attend and participate), the invitation was
declined by the attorneys acling on behalf of the respondents. At no stage
was a formal application made that the hearing should not proceéd on
some or other basis, or that the hearing should be posiponed pending the
outcome of a Court application or a referral to arbifration. It is clear
howaver from the correspondence handed fo me by the prosecutor
between himself and the aftorneys acting for the respondents that the sole
reason for the non-attendance of ithe respondents and/or their legal
representaiive related to the fact that they collectively challenged the
autherity of SASCOC andfor ASA o suspend them, and to charge them
with misconduct. | have already indicated above that these challanges to
the authority of SASCOC and ASA proved to be misconceived, ill-

concaived, and misdirected, and in this regard a Court application was
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dismissed by the learned Mr Justice Tsoka, and subsequently in the

arbitration conducted by the former Chief Justice, Mr P N Langa.

Accordingly, and in the circumstances of this particular matter, the

compiainant was perfectly entitled to insist that the hearing of the charges

against the respondents proceed to finaiity.

| might add that notwithstanding the absence of the respondents and/or
their legal representative, it will be borne out by the transcript of these
proceedings, that none of the witnesses testifying in this hearing were given
carte blanche to give evidence without such evidence being tested, To that
extent, and on many occasions, | tested the evidence of the witnessas by
reference to the oral evidence of the witnesses themselves, writien
documentation handed up by the prosecufor, and by reference to the
forensic report. At times, this also placed me in an uncomfortable situation,
but | felt duty-bound in the circumstances, and given the serious nature of
the charges against the respondenis, and given the serious consequences
that may flow from a finding of guilty on any or all of the charges, that !
should intervene in this fashion. Accordingly, it will be apparent from the
number of days on which the hearing took place, that none of the witnesses

testifying on behalf of the complainant had what will be calied "an £asy

ride”,

| am satished therefore that the respondents ware given every opportunity

‘o atfend the hearing, and to pariicipate in it. but ithey, for reasons best
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known to themselves, daclined the invitation. This is most unfortunate, and

is {0 be regreited.

THE CHAIRPERSON'S ALLEGED BIAS

Although not formally raised in or at the hearing, it is apparent from the
correspondence entered into between the prosscutor and the attorneys
acting for the respondents that the respondents were alleging that | would
not keap an open mind throughout the proceedings, and that | would in fact
be biased against them. Such an allegation was also made in proceedings
brought by Mr Malehopo in the Labour Court also to interdict the hearing
into allegations against him, in the Labour Court in Johannesburg. It is
alleged that due to the fact that | have an association with the administrator,
Mr Maili, when [ represented Cricket South Africa as its Vice-President, and

Mr Mali was its President, that | would be biased against the respondents

due fo that fact.

The point of a disciplinary hearing is o enabie the presiding officer to weigh
the evidence for and against the accused person and to make an informed
and considerad decision.® This pre-supposes that the presiding officer
must have, and keep, an open mind throughout the proceadings. The ruls
against bias emanates from administrative law. This requires that officers
presiding at a disciplinary hearing not only be impartial in fact, but also that

there should be no grounds for even "suspecting” that their decisions might

°s
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Woarkplace Law {10™ ed) John Grogon (Juta) af 242-244.




be influenced by extraneous factors, even if this is in fact not the case.®
Decisions of administrative tribunals have been set aside merely on the

ground that the person charged might reasonably suspect that tha presiding

officer was biased.’

W_tjere an accused person has reason to doubt that a presiding officer is
imﬁaﬂial, she or he may apply for the pres}ding officer's r.ecusal.. | A
presiding officer is duty-bound to consider an application for recusal, but
necessarily io grant it. An unsubstanfiated aliegafion of bias is not in itself
sufficient fo warrant recusal, however insulting the terms of the application
may be. Accused persons who withdraw from proceedings after recuéal
applications are dismissed do so at their own perit; if the recusal application
is subsequently found to have been unwarranted, the accused parson or

persons will be held to have walved their right to a hearing in their

presence,

An accused person’s right to be heard by an impartial disciplinary officer
does not imply that such persons are entitled fo have a hand in the choice
of presiding officer. That right resides in. the institution, body, entity or

employer concemad.®

5 Ses generally Baxter Administrative Law (1984) 558-81; see also Roussouw v SA Medical
Research Council (1967) 8 ILJ 680 (IC).
; See Mdnnig and Others v Council of Review and Others 1089 {4} SA 866 (C).

Moaodley v Knysna Municipality and Another (2007) 28 IL} 1715 {C).




27.  ltis well-established that the fundamental principles of justice are applicable
ic domestic (i.e. non-statutory) tribunals, and that it is an elastic concept
which would depend upon the nature of the hearing, the compiexity or

otherwise of the matters in dispute before the parficular tribunal.?

-28.  In the matter of President of the Republic of South and Others v South
African Rugby Football Union and Others 1999 (7) BCLR 725 (CC), the
Constitutional Court unanimously dismissed an application brought by Dr
Louis Luyt for the recusal of four (4} members of the Court. In his

application, Dr Luyt stated that he had a “reasonable apprehension” that

avary member of the Court would be biased against him, and that as a

result he might not get a fair trial. He went on to make certain specific

allegations against four {4) members of the Court.

In dealing with the application, the Constitutional Court referred to the
Monnig case, and said that the recusal right is derived from one of a
number of rules of natural justice designed o ensure that a person accused
before a Court of law should have a fair trial. That right to a fair trial is now
entrenched in our Constitution. Secticn 34: of the Constitution applies in this
regard. The Court held that 2 Judge who sits in a case in which she or he

i3

is disqualified from sitfing because, sesn objectively, there exists a

¥ See Tumer v Jockey Ciub of South Africa 1974 {3) SA 833 (A) at B48D-H; Nafional Horse Racing
Authority v Naidoo 1010 (3) SA 182 (NPD) 199 paras [3] - [11]. In the Iatter case, a Full Bench of
the NPD deciined to find that the Promotion of Administrative Jusfice Act 3 of 2000, applies {o
domestic fribunals. The guestion therefore remains open. However, in the Nafional Horse Racing
Autharify case the Court said that it would not be inappropriate to introduce a further ingredient into
the fundamental principles of justice and that is one of rationality.




reasonable apprehension that such Judge might be biased, acts in a

manner that is inconsistant with section 34 of the Constitution.
{n dealing with the {ast for bias, the Constitutional Court said:

“A cornerstone of any fafr and just legal system is the impartial
adjudication of disputes which come before the courts and other
tribunals. This applies, of course, to both criminal and civil cases as
well as fo quasi-judicial and édmfnfsrrafive proceedings. Nothing is
more likely fo impair confidence in such proceedfhgs, whether on the
parts of lifigants or the general public, than actual bias or the

appearance of bias in the official or officials who have the power fo

adjudicate on disputes”. (At para [35)).
29.  Inapplying the test for bias, the Constitufional Court stated as follows:

“From all the authorities fo which we have been referred by counse!
and which we have consulfed, it appears that the tesf for
apprehended bias is objective and that the onus of establishing it
rests upon the applicant.  The fest for bias established by the
Supreme Court of Appeal is substantially the same as the fest
adopted in Canada. For the past two decades that approach is the
one that *. . the apprahension of bias must be a reasonable ons, hald
| by reasonable and right minded persons, applying themseives to the

guestion and obfaining thereon the raquired information ...” [The]
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test is “what would an informed person, viewing the matfer

realistically and practically — having thought the matter through —

»n

concluda™.

The Court thus definad ihe test as follows:

“Theé question is whether a reasonable, objective and informed
person would on the correct facts reasonably apprehend that the
judge has not or wifl not bring an impartial mind to bear on the
adjudication of the case, that is a mind open fo persuasion by the
evidence and the submissions of counsel. The reasonableness of
the apprehension must be assessed in the light of the oath of office
taken by judges fo administer justice without fear or favour and their
ability fo carry out that cath by reason of their (raining and
experience. If must be assumed that they can disabuse their minds
of any irrelevant personal beliefs or predispositions. They must take
into account the fact that they have a duly fo sit in any case in which

they are nof obliged to recuse themsefves...” [48].

Applying the law fo the facts, it would appear both from the correspondence
entered infc hetween the respondents’ attorneys and the prosecutor, and
allegations made in various Court papers and in arbitration proceadings,
that the only “fact” alleged is that | have an association with Mr Mali, the
administrator appointed by SASCOC to administer ASA following the

suspension of the respondents. |f that indeed is the only or sole basis for




such an application, then an application for my recusal, if brought on that

basis, would be dismissed. The fact of the matier is that | know both Mr
Mali and Mr Chuene, the President of ASA. It is indeed the case that |
know Mr Malii better than | know Mr Chuane, but the facts of this matter are
that first, SASCOC suspended ASA as its Member; second, SASCC
appointed Mr Mali as administrator, and appointed an interim Board to
administer ASA; and, thirdly, thereafier, the administrator and the interim
Board decided to charge the respondents with various forms of misconduct
following a forensic audit of ASA’s books. Not only is there no allegation or
evidence that | was party to this, or that [ had in any way discussed these
matters with Mr Mali, but [ can state without fear of contradiciion that | had
never been in contact with Mr Mali in any form whatsoever in relation to any
of these matters. In fact, when Mr Mali appeared at the disciplinary hearing

in September 2010 when it was first convened, | saw him for the first time

since [ate 2008.

Moreover, in relation fo the allegations against the respondents, Mr Mali
himself has no direct knowledge of any of the allegations against the
respondents, and when Mr Mali gave his evidence beforz the inquiry, such
evidence related purely to his appoiniment as adminisirator, his terms of
reference, and the fact that he had co-operated with the forensic auditors
during the course of their investigation. A transcript of Mr Mali's evidance

will show that his evidence had no bearing whatsoever on any of the
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aliegations made against any of the respondents. Accordingly, for this

reason also, | would dismiss any recusal application, if brought,

INTRODUCTION TO THE CHARGES

At all material times relevant to the charges, Messrs Chuene, Maponyane
and Dr Diamini, were Members of ASA, served on its- Execufive Board and
as such they were subject to the Constitution of ASA. The respondents

were also Members of the Board of Directors of ASA.

When the individual charges against the respondents are faken
cumulatively, they are charged, in effect, with dishonesty, fraud and

misconduct in relation to the performance, or non-performance of their

duties and functions at ASA.

There cannot be any doubt that a finding of guilty on one or more or all of
these charges against the respondents would justify their exclusion from
ASA on some or other basis, and certainly on a basis or on terms to be
decided by the Board of ASA and SASCOC. The charges are grave, very
serfous, and are 2 sad indictment of the administration of athletics in cur

country during the tenure of the respondents in their respactive capacities.

The charges, supported by the evidence adduced at the hearing {and in
relation to the *Semenya” charges, the evidence before the Collins enguiry),

refer to rampant abuse of ASA resources, an abuse of power and authority,
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self-aggrandisement, greed and, gquite frankly, corruption. The evidence

demonstrates quite starkly that the respondents, individually and
collectively, failed hopelessly to cémply with their fiduciary duties to ASA as
a section 21 company.” Instead of protecting ASA and its assets, ASA
was (by such wanton and irresponsible conduct) exposed tc unnecessary
risk, and which, over time, resulted effectively in a stripping of the assets of
ASA. Thé evidence shdws. in effe_ct, that .from a posilive bank balance of
R500 000.00 in 2005, by the end of the financial year in 2008, ASA was in
the red to the fune of in excess of R7 miliion. In this regard, the evidence
shows that Mr Chuene played a central and pivotal role in breaking virtually
every rule in the ASA rule book. He made decisions unilaterally without the
consent of the Board and/or without consulting the Board; he gave orders
and instructions to the operational staff of ASA when he should not have
done 50 in his role as a non-Executive President; he put himself on the ASA
payroll and eﬁec‘c_ively became a salaried employee without the khowledge :
and consent of the Board; he obtained for himself {at ASA expense) a
range of corporate credit cards with which he generously spent ASA monies

without the authority o do so and without accounting for it.

In a very recent media statement issued by the Ministar of Sport and

Recrsation on 27 January 2011, he said:

[=1t=]

" Al office-bearers/officials and directors of ASA who served during the period to which these
charges reiate are impficated, and must take collective responsibility for the failures of ASA. Many
of these gdirectors resigned when ASA was suspended. Wheather this was a demonstration of

“colfective guifi” or in solidarity with the respondznts, one can only specuiate.

Howaver, thase

former directers should not be afiowed back into the sport without any encuiry.
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" We expect Federations to uphold principles of good corporate
govemnance and transparency in the conduct of their business and
administration. In this connection we agreed with SASCOC that our
business is not to manage the Federations and we are nof a crisis
management team and we will not be reduced info one by self-

seeking individuals that have no regard fo national interest, honcur

and pride ...”

The evidence shows that the respondents neither acted in the national
interest nor brought any honour or pride to our country as a result of their

conduct or rather misconduct.

ltis, of course, highly regrettable that the respondents failed and refused to
attend the hearing, and to pariicipate in it in order ic defend themselves in
refation fo the charges. However, as | have indicaied, the evidence given
by the forensic auditors, in pariicular, was scrupulously, and fairly,
assessad, and | ant sure that at times, the forensic auditors thought that
they were the accused! Indeed, this will be reflecied in my findings below.
Indead, in some instances, | was not persuaded that the basis for the
charge or charges were property laid, and | will accordingly dismiss those
charges against the respondents, or the respondent concerned. Overall
however, | am satisfled that the bulk of the charges were proved on a

balance of probabilities, and ! will maks the nacessary findings in relation

thereto.
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THE EVIDENCE ADDUCED

Evidence was adduced in the form of witnesses iestifying under oath;
written documentary evidence handed in in the form of exhibits;"' a working
document and a Pastel Accounting Record detaiiing the findings in a

forensic report;'? as well as documentation handed in by various witnesses

as they testified.™

' THE CHARGES

For the sake of convenience (and this is also the way in which evidence
was led by the prosecutor), | will deal with the charges collectively insofar
as they relate to any or all of the respondents. For example, charge 1
against Mr Chuene and charge 7 against Mr Maponyane both refate to the
Caster Semenya issue, and it is alieged that it involved fraudulent
misrepresentation, dishonesty, dereliction of duty, abuse of position, and

bringing ASA, SASCOC and the sport of athlefics into disrepute.

—

CHARGE 1 (CHUENE) AND CHARGE 7 (MAPONYANE): THE MS

CASTER SEMENYA ISSUE

Full details of these charges are reflected in the charges sheeis at exhibits

“DC1” and “DC2”.

" Exhibits “DC1” ~ “DE70”,

# Exhibit “DT™.

" In the case of the Semenya charge, and in the absence of Messrs Chuene and Maponyane in
particular, | had regard fo the transcript of the evidence lad at the Collins znquiry. Both Mr Chuene

and Maponyans testified in that enquiry.

b e st e
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41, From the evidence adduced, including the statements freely and voluntarily

given by Mr Chuene before the Collins inquiry, ™ the facts are as follows:

During July 2008, Ms Semenya competed in the Africa Junior

Championships in the Republic of Mauritivs. She won both the

B0Om and 1500m events. Her fime in the BOOm was considered
world class. Dr Adams attended the event as the African medical

delegate duly appointed by the Confedaration of African Athietics.

On 3 August 2009, Nick Davies of the [AAF sent an emall to various
persons, including Dr Dollé (Director, Medical and Anti-Doping
Department of the IAAF). The email quoted from a South African
internet blog (established by Mr Arnaud Matherbe) which refers to
Ms Semenya as “an inferesting revelation” who "was born as a

hermaphrodite” and who “through a series of tesfs, has been

classified es fernale”.

On the same day, Dr Dollé sent an email to Dr Adams {(who was not
in South Africa at the time) wherein he drew Dr Adams’ aftention to
the contents of the previous emai! and (1} asked whether Dr Adams
was Involved, through his Federation {presumably ASA), in the
medical/gender verification investigations, (2) suggested that Dr

Adams confact Dr Juan Manuel Alonso (IAAF) to confirm whether

1_‘" }-!aving read the transcript of the evidence led at the Collins inquiry, | associate myself with its
findings in relation to this fssus.  Accordingly, much of what is contained in this section is

incarporated from the Collins Report.
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the conclusion is in compliance with the IAAF Policy on Gender

Verification or (3) whether further iests ware envisaged in Beriin.

Dr Adams forwarded the email on 4 August 2009 to Mr Malehopo,
the general manager of ASA. In the email, Dr Adams indicaied that
he had spoken o Dr Dolié and that the questions had arisen due to
the “/ssues raise (sic) in the South African Fress and the SA prass fo

the TAAF". Dr Adams concluded the email with a reminder that the

matter was highly confidential.

On 5 August 2008, Dr Adams again emailed Mr Malehope and
stated t.hat he haﬁ thought about the “current confidential” matter and
that they make certain decisions. Those decisions were: (1) they
obtain a “gynae opinion and take it to Berin” or (2) they do nothing

and Dr Adams will handle the issue if it “come(s) up in Berlin".

Mr Malehopo telephoned Mr Chuene on the same day and informed
him (Chuene) of the contents of the email from Dr Adams. Messrs
Chuenz and Maiehopo then made a joint decision fo send Ms
Semenya for tests (presumably the “gynee opinion”). WMr Malehope
then emailed Dr Adams and suggested that Dr Adams goes ahead

with “fhe necessary tests that the IAAF might need”.

At least one further email was exchanged between Dr Adams and Mr

Malehopo on the same day relaiing fo the identity of tha
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gynaecologist who wouid pefform the tests. They alsc spoke
telephonically to each other fo make the necessary arrangaments for
the tests to be done and other related matiers. Dr Adams requested

Mr Maiehopo to make arrangements for counselling of Ms Semenya

before the-tests take place.

Also on 5 August 2008, Mr Malehopo seni an email to Mr Seme,
attaching thereto a “whereabout information” form emanating from
the |AAF. These forms are apparently used by the IAAF in respect
of these athletes considered to fall into the pool of top athletes in the

world. Mr Seme was requested to complete the form on behalf of Ms

Semenya.

Mr Malehopo made arrangements (for counselling) with Ms Lane
{then an ASA Board Member} on & August 2009. He also arranged,
as requestad by Dr Adams, for fransport to the ciinic where the tests

were to be done for Ms Semenya and her coach, Mr Seme.
The tests took place on Friday, 7 August 2008

Ms Lane met with Ms Semenya and Mr Seme on the afternoon of
7 August 2003, The nature of the discussions that fook place s
disputed betwean Ms Lans, Dr Adams and Ms Semenya. This evant

is dealt with in mora detall fater herein.
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A South African medical doctor conducted the tests on 7 August.

On 8 August 2009, Ms Semenya departed to Germany. Dr Adams

also travelled to Germany on the same day, but on another flight.

On 14 August 2009, Dr Adams received a telephone call from the
clinic where the tests were performed. " He was informed that
provisional results were available but that those results could not be
refeased to him without the consent of Ms Semenya. Dr Adams met
with Ms Semenya and obtained her writen consent to obtain the

provisional resufts. The consent was sent to the clinic and the

results were communicated telephonically to Dr Adams.

Dr Adams requested a meeting with Mr Chuene on the same day
(14 August) fo discuss the results with him. The exact sequence of

events and how the request was conveyed is subject o dispute.

Dr Adams and Mr Chuene met on 14 August at Mr Chuene’s hotel

in Berlin.

At the mesting Dr Adams informed Mr Chuene of the nature of the

test results. The conients and nature of the discussion is highly

disputed and will be dealt with- fully tater herein. Likewise, the

decision made by Mr Chuena at that meeting is also disputed.
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On the morning of 15 August 2009, Mr Maponyane {acting on the
instructions of Mr Chusne) met Ms Semenya in his hotel room and
informead her that she would ngt run at the world championships as a
result of the tests performed in South Africa. This meeting is
considered crucial to a determination of what was decided at the

preceding meeting between Dr Adams and Mr Chuene.

Later on the same day, a meeting took place between Messrs
Chuene, Maponyane, Drs Adams, Dolle and Alonso. The nature of

the discussions at this meeting is controversial.

On 16 August 2009, Ms Semenya took part in the first heat of the

800m. A protest followed from the Kenyan Athletics Federations.

Ms Semenya was subjected to gender verification tests in Berlin on
sither 17 or 18 August 2009. The relevant interviewees wers

uncertain as to the exact date on which these tests took place.

Nothing turns on the exact date. Dr Adams deliberately delayed the
commencement time of the tests in order fo preclude the complation

of 2l the fests required.

The |AAF (in breach of its own rules) announced on 18 August 2008

that tests had been conducted on Ms Semenya.

Ms Semenya won the 800m final on 19 August 2008

P —

g,
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Prior fo returning to South Africa as well as after the team’s return {o

South Africa, Mr Chuene deliberately denied any knowledge of tests

conducted on Ms Semenya.

A discussion on specific issues arising from the Semenvya issue

The South African Tesfts

The catalyst for the events that took place from 3 August 2009 to date is a
“blog” published on Media 24. Mr Chuene correctly alleged that the author
of this “blog”is Armaud Malherbe. The contents of the "blog” were attached
to the email sent by Nick Davies to various persons on 3 August 2008. The

contents of the “blog™ are reproduced verbatim hersunder, for the sake of
!

completeness:

“Caster Semenya fs an inferesfing revelation. Interesting because
the 18 year oid was born as a hermaphrodite and, through a series
of tests, has been classified as female. A revelation, because, at only
18 years old, she has become the fourth fastest South African
womer ever over 800m with her personal best fime of 2:00.58. She
has aiso broken Zola Budd’s South Africa Junior record in this evant,
that has stood since 1884/ Clearly, she has a greaf fufure ahsad of
her. In Berlin, her main aim will be fo get under that magical two
minute barmer. She js up against a host of women that can run much

faster than 2 minutes over 800m, so she is unlikely to make the final
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If she can get under two minufes, she should be very happy,
becauss the experience gained will stand her in good stead over the

next few years and she might be a very realistic medal prospect in

Londomn in 20127 (sic)

Not only did none of the witnesses have any knowledge of the "series of

tests” referred to in the “blog”, but Mr Matherbe himself disavowed any

knowledge of such tests.

There were serious disputes about the tests that followed in South Africa,
with specific reference io \}«hether these tests were conducted under the
auspices of the IAAFV or ASA. The version of ASA {through Messrs
Chuene, Maponyane and Malehopo) was that the tests were "JAAF fesis”
as ASA does not and cannot conduct gender verification tests. Dr Adams,

on the other hand, stated that the tests can be conducted by ASA and were,

in fact, conducted on behalf of ASA.

Various pointers exist {o help determine this issue:

&

Dr Dollg, in his email to Dr Adams on 3 August, asked whether he (Dr

Adams) was involved, through his Federafion (ASA), in the medical/gender

verification investigations. This question would not have been posed if ASA

could not conduct such investigations.
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In the same emalil Dr Dolié requested Dr Adams fo contact Dr Alonso io

inform him whether the ‘conclusion” is in compliance with |IAAF policy on

gender verification.

Dr Adams, in his email to Mr Malehopo on 5 August, stated that “we make

the fo!lowing_ de_cr'sjons”. (Emphasis added)

Mr Malehopo calied Mr Chuene in Berlin and a jeint decision was made by

them {o do the fests.

+ Dr Adams never informed Mr Malehopo that the IAAF insisted on any tests.

The IAAF Policy on Gender Verification states that the process may be

handled at the level of (1) national federation; (2) the medical delegate of an

event; (3) the IAAF Madical commitiea.

Before reaching a final conclusion on this aspect, it is necessary to deal with
the tension that exists in relation to Dr Adams’ capacity (at material times).
ASA, through Messrs Chusne, Maponyane and Malehopo, insisted that Dr
Agarns acted in his capacity as member of the IAAF medical commission both
in relation fo the tests conducted in South Africa as well as the meeting with Dr

Dollé and Dr Alonso in Berfin. Dr Adams disagreed with this contention.
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Dr Adams' view was that, upon his return from the Africa Junior

Championships in Mauritius, he was in preparation to join the Scuth African
Athletics team in Berlin. He had some time previously been appointed as team
doctor and his name appeared, as team doctor, on the official delegation list for
Berlin. He produced that list at the time of his interview before the Collins

inguiry, together with other letters, emails, accreditations documents and the

Team Manual, alf of which supported his contentions.

The IAAF Competition Rules 2008, in any event, make provision for the
appointment of a medical delegate for each event. The same goes for the
doping controf delegate.'® Dr Alonso was the medical delegate for the Berlin
event and Dr Dolié was the doping control delegate. No provision exists in the
IAAF Competition Rules for team doctors (even if they are ordinarily pait of the

IAAF medical commission) to assume any IAAF related duties during an event.

ASA’s Board apparently approved the South Africa delegation. It therefore
approved the appointmant of Dr Adams as team doctor some time prior to
August 2003, It cannot be accepted that Dr Adams could exchange hats at

will and act as ASA team doctor when it suited him and IAAF Medical

Comimittes member at other times. I rather appears that it suited ASA to

contend that Dr Adams acted as a representative of the [AAF at the relevant

time in order fo shift any pessible blame away from ASA. It should also be

¥ Rule 110 of the IAAF Competition Rules.
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bom in mind that Dr Adams is the Chief Medical Officer of ASA and has been

since 12935,

| thus accept that Dr Adams acted, at all material times, in his capacity as ASA

team docior.

Thus, when Dr Adams told Mr Malehopo that "we” make decisions, he was
referring to ASA. That indeed happened when Messrs Chuene and Malehopo

made just such a decision. The South African tests were thus conducted on

behalf of ASA.

It Is strange, given the context of events, that Mr Malehopo deemed it fit to
send the |AAF “whereabouts information form” to Mr Seme aimost an hour
before he emailed Dr Adams suggesting that the necessary fests be done.
That form is utiiised for the {AAF poolad athletes. The pool of such athletes is
very small and, according to Dr Adams, consisis of the fop 20 athistes in the
world. The forms are ufilised for the purposes of “out of compelition drug

fests™. Ms Samenya, af the relevant time, was not considerad part of that pool.

Ms Semenya informed the Collins inguiry that she did compiete the form at the

reguesi of Mr Seme. He (Mr Seme) informead her that the form was for the

purpose of doping controis.
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It is difficult to conceive of any other reason for Mr Malehopo to have sent this

form to Mr Seme to complete on behalf of Ms Semenya oiher than to “colour”

the impending tests as drug tests.

Another very strange dispute arose in respect of the South African tests. Itis

common cause that Dr Adams requested Mr Malehopo to arrange for
couhée!fing fof Ms .Serr-i-éﬁyé pfiér to the tests 't.akinrg;].p.léc-e. Mrr Maiehobo
obtainad the services of Ms Lane for that express purpose. Ms Lane, however,
informed the Collins inquiry that she could not counsel Ms Semenya because
at the time that she interviewed Ms Semenya, she (Ms Semenya) was unaware
of the nature of the tests to be done. Because Dr Adams had not obtained
“informed consent” from Ms Semenya, Ms Lane said she could not counsel her

as that would have constituted a breach of Ms Semenya’s right fo

confidentiality.

Dr Adams informed this Committee that the purpose of counseliing is to inform
the person to be iested of what is about to happen and to “soffen the blow”, H
is only after counseliing has taken place that informed consent can be
obtained. Dr Adams further informed this Commitiee that he specifically

requested Ms Lane to explain io Ms Semenya what gender verification Is. He

also informed Ms Lane that Mr Malehopo would send her ihe relevant

correspondence. Dr Adams stated that Ms Lane called him later in the day and
informad him that counsalling had indead taken place. That contention was at

odds with what Ms Lana had toid the Coliins inguiry.
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The issue was finally setiled by Ms Semenya herself. She informed the

Collins inquiry that Ms Lane explained gender fests to her. She further

stated that although she initially believed that she was going for doping

tesis, matters becamse clear when Ms Lane expiained to her that she was

actually going for gender varification tests.

The Berlin Meetings

Two meetings of note took place in Berlin. The first took place on

14 August 2009 between Dr Adams and Mr Chuene (“the first meeting™).
The second meeting fook place on 15 August 2008 bstween Messrs
Chuene, Maponyane and Drs Adams, Dollé and Alenso ("the second

meeling”). There is considerable tension between the versions relating to

these meetings.

The Chuene and Maponvane version

Mr Chuene informed this Committee that he was told by Mr Maponyane that
Dr Adams had informed him (prior to the first meeting) that Ms Semenya
had to be withdrawn from the Berlin event due {o the fact that she had bsen
DOr Adams

tested in South Africa and the test results were ‘not good”

allegedly said that Ms Samenya shouid feign an injury.

Mr Chuene further stated that Mr Maponyane and Dr Adams met him at his

hotel on 14 August (the first mesting). Dr Adams informed him that he had
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spoken telephonically to the clinic in Pretoria and that Mr Semenya had to
be withdrawn from the Berlin event. Dr Adams apparently told him that the
tests resuits were not good, but they were also not conclusive. Mr Chuene
stated that he requested to sse the test results for himself. Dr Adams did
not have the results in writing with him. According to Mr Chuene he then
fooked at the IAAF Policy on gender verification and established that the
correct procedures had not been followed as no other athiete or Federation

had complained about Ms Semenya. He (Mr Chueng) refused to withdraw

Ms Semernya from the Berlin event.
Mr Maponyane was then tasked to speak to Ms Semenya.

vir Chuene’s version to the Collins inguiry of the second meeting was rather
terse. He stated that he and Mr Maponyans msat with the full [AAF medical
delegation, consisting of Drs Adams, Dollé and Alonso (“the IAAF feam”).
They gave Messrs Chuene and Maponyane two options: (1) Ms Semenya
couid run but should not finish — she had to feign injury; or (2) she could run

and the matter would be sorted out afterwards. Mr Chuene stated that he

chose the second option.

Wir Chuene accusad the [AAF izam of wanting him o do their "dirfy job™
Thay (the IAAF) had previously withdrawn athletes and since Dr Alonso
was the medical delegate, he had the authority to withdraw Ms Semsnya if
he so wishad. He said that the IAAF knew that it was their competition and

they couid withdraw her if they wanted fo.




According to Mr Chuene the |AAF team did not proffer any explanation of

tender verification issues and they simply offered him two choices.

Mr Maponyane's version of the second meeting largely echoed that of Mr
Chuene save for some important issues. According to him, the |IAAF team
was asked for advice. The said team did not make any suggestions or
recommendations. They only offelred two options: (1) Ms Semenya couid ba
withdrawn; or (2) she could run and when the results of the gender
verification tests from both South Africa and those to be conducted in Berlin
were available, they would advise ASA accordingly. He said that the IAAF

team never attempted to persuade him and Mr Chuene to choose one

option: over the other.

Mr Maponyane then went on fo staie that the [AAF team stated that Ms

Semenya had an unfair advantage over other athletes but they failed fo

explain this to Messrs Chuene and Maponyane.

He further made reference o the fact that he had asked the IAAF team
whether they were now going to create a “third gander” apart from that of
mele and female. When Mr Maponyane was requestad by this Committee
why b2 had made such a comment and in which context he made the
same, he was unabiz to explain what the confext of ths discussion was with
the IAAF team that promptad him fo make such a comrﬁent. His
explanation was fo the effect that he made the comment “out of the blus”

and without any particular cause or comments from the |AAF team.
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Both Messrs Chuene and Maponyane were at pains to inform this
Committee that Dr Adams was told in advance by them that he was to

attend the second meeting in his capacity as |IAAF representative and not

as ASA team doctor.

The Adams’ version

Dr Adams stated that he met Mr Chuene with Ms Mlangeni on 14 August in
Mr Chuene's hotel to discuss the fest results from South Africa (the first
meeting). (Ms Miangeni agreed that she was at the meeting but stated that
she left the meeting shorlly after it commenced to attend to an issue
pertaining to the entry of an athlete. Mr Maponyane, however, informed us
that he had attended to the same issue af the stadium at an earlier stage. it

therefore appears as if Ms Mlangeni did attend the first meating.)

Dr Adams informed Mr Chuene that the results were not good and that he
had veary strong evidence to recommend that Ms Semenya be withdrawn
from the Bariin event. Mr Chuene never asked to see the test results and if

he did, Dr Adams would have responded that such permission wouid have

bean the prerogative of Ms Semanva.

He stated that such withdrawal wouid offer an opportunity to take tha
process forward in South Africa and to consuit properly wilh all parties
concerned, which would include Ms Semenya and her parents. He further

stated to Mr Chuene that he did not want any tests to be performed in




Germany on Ms Semenya as those tasts would be carried out by foreign
doctors and that ASA would have no control over what happened with thoss

results. |n addition, the tests could prove very traumatic for Ms Semenya.

According to Dr Adams, Mr Chuene accepted his recommendation and
agreed that Ms Semenya would be withdrawn from the Berlin avent. Mr

Maponyane was tasked to speak to Ms Semenya and inform her of the

decision.

According to Dr Adams he was in the company of Mr Maponyane the next
day (15 August) when Mr Maponyane received a call from Mr Chuene.
The call fastad almost an hour. Mr Maponyane then handed the phone o
Dr Adams. Mr Chuene informed Dr Adams that he had consulfed with
"high-powered” politicians in South Africa and that he had changed his mind
about withdrawing Ms Semenya. Mr Chuene requested him fo set up a

meeting with the IAAF medical team.

Dr Adams suggested that Mr Chusne discuss the matter with the President
of the lAAF, but Mr Chuens said that such 2 mesting would be his last
option. He stated that he (Mr Chuene) first wanted fo polificize the whole
thing and cause confusion within the IAAF medical tzam. The second

meeting was arrangad.

Dr Adams further stated that he was instructed by Mr Chuene not fo speak

at the second meefing as he {Mr Chuene)} would do the talking. Dr Adams
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was of the view that he was attending the second meeting as ASA team

doctor.

The sacond meeting then fook place. At this meeting Mr Chugne informed
the IAAF medical team that withdrawing Ms Semenya from the Berlin event
was not acceptable ?o_top—level South African politicians who are also in
government and that if the JAAF ' insisted on her withdrawal, they would
face the wrath of the South African Government because it would not
hasitate to take the IAAF to the highest court in the worid. He further
warned them that the Oscar Pistorius case would be a Sunday school

picnic compared to what will happen if Ms Semenya did not run.

Dr Alonso apparently reminded VMr Chuene of the IAAF Competition Rules

and that in the absence of any tests conducted in South Africa, the athlete

would get the benefit of the doubf. Mr Chuene insisted that no tests had
been performed in South Africa. Dr Adams stated that he couid not rectify

that statement as he had been ordered by Mr Chuene not to speak at the

meeting.
Dr Alonso further stated that:

if Ms Semenya competed at the World Championships, then she fell

under the jurisdiction of the IAAF and would be subjected to IAAF

gender verification tests in Berlin. If any unfair advantage was

*® o Dolld and Dr Alonse corfinmad this version in wiiting in response to writien questions put o

them.
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detected, she would be stripped of any medal she might win;

altarnatively

Ms Semenya could be withdrawn from the Berlin event. If that option
was exercised then the IAAF was comforiable with ASA handiing

gender verification tests in South Africa and a report on the fesis

could be sent {o the 1AAF,

Mr Chuene chose the option for Ms Semenya to compete. Dr Adams, after

the said meeting, voiced his reservations about the choice.

The Meefing hetween Mr Maponvana and Ms Samenva

It is common cause that Mr Maponyane met with Ms Semenya after the first
meeting but before the second mesting. [t was decided that he should

speak to her as they knew each other well. The discussion itself is also

COMIMon cause.

Mr Mapenyane informed Ms Semenya that she could not run at the Berlin

event as a result of the fests performed in South Africa. She broke down

and cried.
Discussion

It required careful analysis of the information presenied to determine which

version was accurate, and fairly recounted these esvents. The most teiling
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factor was the meeting betwesn Mr Maponyane and Ms Semenya. it is
inconceivabie that Mr Maponyans, bearing in mind his close relationship
with Ms Semenya, would cause her such unspeakable grief and agony by
informing her that the event was over as far as she was concerned, if M
Chuens had not made a firm decision at the first meeting to foliow the

racommendation of Dr Adams and withdraw her from the event.

| agree with the Collins inguiry that, on the probabilifies, Dr Adams’ version
is to be preferred.

It will be noted that there are inconsistencies between the versions of
Messrs Chuene and Maponyane in respect of the second meeting. The
questions allegedly posad by Mr Maponyane fits the factual matrix of the
Adams version whereas it does not fit into the Chuene version. In addition,
the options alizgedly profferad by the [AAF medical team, according to Mr
Maponyane, fit the Adams version whereas they are at odds with the
Chuene version,

Thé IAAF written responses in refation fo the second meeting accord with

Dr Adams’ version of it.

The Chuesne/ASA Denials

It is common knowladge that Mr Chuene persistently deniad that any

gender verification tests ware performed in South Africa.”’

17—
l

he Coliing Committse describes WMir Chusne's answars in this regard as "deiiberal

rafaly obluse ...

e
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Mr Chuene variously answered that he:

told the media he had lied to protect “the child™

had lied to the country to protect Ms Semenya;

never ioid the media he had fied:

did not lie because he did not know about the tests;

.

]

did not lie because he had not seen the actual written test resulis,

He eventually admitted that the matter ought to have been handled
differently. He made a printed copy of a press statement available to the
Collins inquiry. In that document ASA admitted that matiers could have
been handled differently. ASA then confinued io deal with what it
considered to be “the most critical part of this issue: What went wrong?” It
is most instructive that ASA (in the document) did not point a finger at ilsalf
or Mr Chuene. They lay all the blama at the door of the IAAF. in sffect,

ASA excuipated iself and Mr Chueane despite concading that matters could

have been dealt with differantly.

Copies of eTV programmes (3™ Degree and 3 Degres Plus} were made

available for viewing purposas. The footage included ths press conference

i s s s et soraet, s
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at O R Tambo airport (upon return of the team) and subsequent press
conferencas by ASA. Mr Chuene’s behaviour, especially in lfight of the true

facts as they emerged in the Collins inquiry, brought the sport and ASA into

disrepute.

iMs Lane {a former Board Member) informed the Coliins inquiry that she 5
sent sms méssageé io Mr Chuene in Berlin urging him to respond to '
queries by saying he cannot confirm ar deny any tests, but not to lie. Mr
Chuene claarly chose to ignore the advice. Dr Adams showed various sms
messages on his cellular phone from Mr Malehopo, calfing on him to attend
urgent meetings at ASA o discuss what the press should be told. Dr i
Adams declined to attend those meetings. He further stated that he was
requested on two occasions to attend press conferences with Mr Chuene

as his presence wouid iend credibility io Mr Chuene’s (false) assertions. Dr

Adams declined to attend.

A summary of the esfablished facts

The author of the “blog” (Armaud Malherbe} relied upon Tfaise,
unsubstantiated, and incorrect information which {riggerad the svents set

out above.

The tests conducted in South Africa ware conducted under the auspices of

ASA.



Mr Chuene had knowledge of the aforesaid iesis, having authorised them,

by 5 August 2008

Dr Adams recommended to Mr Chuene to withdraw Ms Semenya from tha

Berlin event on 14 August 2008.
Mr Chuene agreed fo withdraw Ms Semenya on 14 August 2008,

Between 14 and 15 August 2009, Mr Chuene spoke fo {(unknown and
unidentified) individuals in South Africa and relied upon their advice/wishes

to reverse his decision to withdraw Ms Semenya.

Ms Semenya was informead on 15 August 2009 that she would be

withdrawn from the Berlin event.

On 15 August 2009, Messrs Chuene and Maponyane met with Drs Adams,

Dollé and Alonso.

Dr Adams atiended the aforesaid meeting as ASA team doctor,

Mr Chuene insisied that Ms Semenya take part in the 800m for women
against the wishas and advice from Dr Adams and despite having been

made aware of the consequences of his decision by Dr Alonso.

Ms Semenya underwent partial gender verification tests in Berlin on or

about 17 August 2009 due to the decision made by Mr Chuana.
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The IAAF announced publicly at a press conference (in breach of its own

rules) that Ms Semenya had been subjected to gender verification tests.

Mr Chuene lied (initially to the IAAF at the second Berlin meeting about the

ASA tests), to the media and the pubiic about the tesis and his and ASA's

knowledge of the fests.

The Semenya saga: the affermath

There can also not be any doubt that what had set off a frain of events {and
unintended consequencas) resulting in much negative publicity for Ms
Semenya, ASA, and for the country, was the Malharbe blog. The blog itself
contained inaccurate, unsubstantiated, false, and misleading information.
Subsequently, when Mr Malherbe testified, he could not substaniiate the
damaging statements made in the blog, and indicated that he deeply
regretied having written the blog, and that he had subsequently removed it

from the News 24 websife following an objection by one of the readers.

This appears not to have been the case upon enguiry. It would aise appear _

that it was at odds with firsthand information given to him by a Mr Van dar
Walt, an athietics coach who had had a meeting with Mr Malherbe almost
immediately prior to the publication of the blog. In this regard, | would
recommend fo the ASA Board that disciplinary steps be instituted against
Mr Malherbe as soon as possible. This is what fairness demands: faimess

requires that even-handed action be taken against individuals or parties in a
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similar or the same position, and not only against one single individuat.*®
Fortunately, some ASA officials/office-bearers resigned before any action

could be taken against them. They should not be ailowad back into athletics

without some form of inquiry.

43.  Based on the evidence both oral and written, thera can be litfle doubt that
the conduct of Mr Chuene in particular was unacceptable in that it brought
ASA and athletics in this country into disrepute, and that the dignity of Ms
Semenya was violated as a result. Although the evidence indicates that Mr
Maponyane played a lesser role in the saga, there is no doubt that he
appeared to be an active acolyte of Mr Chuens, and failed io take issue
with Mr Chuene in relation to his decision that she participate at the

Championships in Berfin. In his evidence before the Collins inguiry, he

constantly tried to cover up for Mr Chuens.

44.  Accordingly, both Mr Chuene (in refation to charge 1) and Mr Maponyane
(in relation to charge 7} are found guity of fraudulent misrepresentation,
dishonesty, dersliction of duty, and abuse of their respective positions, and
bringing ASA and SASCOC info disrepute in relation o what occurrad in the

period between 5 August 2062, and 19 August 2008 in relation to Ms

Szmenya.

"® Arguably, Mr Maiherbe (and others who were privy to the blog and who were named during tha
hearing but whom I prefer not to name at this stage) aisoc broughi ASA and athletics into disrepute

by publishing the biog containing such scurrilous information.
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CHARGES 2, 3, 11, 12 AND 13: MR CHUENE, MR MAPONYANE AND DR

DLAMINI [STAFF LOANS]

| deal with these charges as they relate to the grant of staff loans either to
Mr Chuene as President and as Director of ASA, and his instruction {o the
Finance Department of ASA o open a trade debtors’ account and to re-
allocate all his staff loan transactions to that accbunt; and that Mr Chuene
would have acted in contravention of the ASA Constitufion, the Companies
Act and ASA’s Staff Manual when he permitted or was party to granting
loans to Mr Malehopo and other members of staff of ASA at times when
they were already indebted to ASA in respect of loans previously granted to
them by ASA which loans had not yst been repaid; the graniing of loans 1o
himself and others (inciuding Mr Malehopo and other members of ASA staff
at a time when ASA was not in a financial position to do so; and the
contravention of the felevant provisions of the Companies Act which places
a duty on a director to ensure that ASA’s annual financial statements made

disclosure of the loans granted o himself and Mr Maiehopo.

In his capacity as Vice-President, Mr Maponyane approved and.was party
to the approval of granting loans to Mr Chuene, Mr Maiehopo, the General
Manager and other members of staff at a time when ASA was nof in a
financial position ic do so and this was in contravention of the provisions of

section 226 of the Companies Act, and the failure on the part of Mr
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Maponyane o ensure that ASA's annual financial staiements made

disclosure of the Joans granted to Mr Chuene and Mr Malehopo.

In his capacity as a Member of the ASA Executive Board as well as a
Member of the Board of Direciors™, Dr Diamini also approved of the
granting of loans to Mr Chuene and Mr Malehopo and other members of
ASA staff at a time when ASA was not in a financial position to do so, and
he also failed in his duty fo ensure that ASA’s annual financial statements

made disclosure of the loans granted to Mr Chuene and Mr Malehopo.

The evidence of the forensic auditors establishes that Mr Chuene obtainad
loans in the sum of R183 451.72 in the period betwsen 2006 to 2008 from
ASA without any compliance with the provisions of section 228 of the
Companies Act, and in contravention of ASA procedures. This evidence
was corroborated by the evidence of former Board Members. In this
regard, Mr Chuene was aided and abetied by Mr Maponyane and Dr
Dlamini, fellow directors of ASA although they were aware of these loans

but failed to prevent it, alternatively to disclosz it in their capacity as

directors of the company.

The evidence aiso establishad that Mr Chusne used his ASA credit card 1o

cover personal expenses, some of which were then allocafed to staff icans

% At the lime, the ASA Board comprised: Godfray Hammers, Snowy Mathaws, Chris Brits, Lorraine
Laine, Zigi Mathanga, Thomas Manoko, Hendrick Mokganyetsi, Lifi Mothetha, Leonard Chuens, Mr

Maponyane, Dr Dlamini.

Save for the lafter three, alf the ofhers rasigned when ASA was

suspanded in November 2008,
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of reflected as trade dabiors. These expenses were incurred by Mr Chuene

without any prior ASA Board approval.

Although Mr Chuene was not employed by ASA as an employes, he
nevartheless received staff loans. Not only was this not permitted by ASA
policy and the Staff Manual, but the procedures in relation to loans
exceeding one third (1/3™) of one's gress salary, and the fact that loans
were required to be seftied within four (4) months and within the same
financial year, these procedures were never followed. Indeed, at the time of

the hearing, Mr Chuene still owed ASA approximately R80000.00 in

respect of unpaid loans."®

In relation {o the staff loans, Mr Chuene, the evidence establishes, gave an
instruction to the finance department to reflect his foans under trade debtors
in order to deceive users of the ASA financial statements as fo the true
state of affairs. In this regard, the forensic auditors furnished full and
particularised details of the amounts of the ioans that Mr Chuene allocated
to trade debiors. A former employee in the finance depariment also
confirmad the instruction given fo her by Mr Chuene for his ioans to be ra-
aliocated to trade debtors. There can be liftle doubt that Mr Chuene
daliberately and intentionally issued the instruction o an ASA employes by

abusing his authority as Prasident in order to decsive third parties into

befieving that he in fact had not made any ioans froh ASA. There can aiso

¥ Sxhibit “D7” pages 105-108, 109-111, and 124.
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not be any doubt that Mr Chuene could never qualify as a “frade debfor” of
ASA since he could never in the ordinary course as President render a

service to ASA, and charge ASA for it. [n this regard, the ASA auditor

confirmed that Mr Chuene's loans were recorded as trade debtors and that

was incorrect and shouid not have been reflected as such in the annual

financial statements.

50.  Mr Chuene, Mr Maponyane, and Dr Diamini were also party to permitting to
the granting of loans to Mr Malehopo and other ASA employees in
contravention of the ASA Constitution, the Companies Act and the ASA

Staff Manual. These loan transactions are detaiied.”

51. Related to this charge, is the fact that Mr Chuene, Dr Dlamini and Mr
Maponyane were aware at the time when loans were granted to Mr Chuene
and other ASA staff members that ASA was not in a financial position to
grant such loans. The details appear from the record.?’ in this regard also,
the deteriorating financial position of ASA shows a profit_in 2005 of
R403 783.00, a loss in 2006 of R436 380.00, a further loss in 2007 of
RA30 478.00, fo a less in_2008 of R4 064 004.00. Notwithstanding this
knowledge, Mr Maponyane and Dr Diamini nevertheless weare party to the

granting of such loans in such deteriorating circumsiances.

:\Exhibit “DT", pages 100, 103, 118-111, and Exhibit “DC12”.
“DT”, pages 82, 103, 132, 128, and 147,
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52. Loans are required to be disclosed in terms of section 285 of the
Companies Act. Mr Chuene, Mr Maponyane and Dr Dlamini failed {o do
s0.22 The evidence reveals that the annual financial statements for the

pariod 2006 to 2008 did not contain the disclosure of any of these loans.

53, Accordingly, and taken cumulatively, the respondents are guilty on charges

2 and 3, and Mr Chuene, in addition, also on charges 11, 12 and 13.

CHARGE 10 (CHUENE). CHARGE 1 (MAPONYANE). AND CHARGE 1

(DLAMIND [KEEPING OF ASA BOARD MINUTES]

54. in this regard, the respbndents are charged with confravening the
provisions of the ASA Constitution and the Companies Act by failing in their
duty to ensure that minutes of all meetings of the Board of Directors and of

the Executive were kept and entered into a minufe book.

In this regarq, the evidence does not establish the basis for a finding of
guilty. Indeed, during the course of the hearing, minutes of mesiings ware
discovered and/or disclosed as they were requested sither by me as
Chairperson of the hearing or when referred to by witnesses. ! got the
imprassion that further diigent ssarch may weli uncover all the relevant
minutes of mastings of the Board. In any svent, there was no svidence that

any of the respondents were in any way responsible for the destruction of

Board minutes,

2 Eyhibit “DT”, pages 113-115; Exhibit “DC2".
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Accordingly, the respondents are found not guilty on these charges.

CHARGES 4 (CHUENE) AND CHARGE 7 (DR DLAMIN]) [SETTLEMENT

BY ASA OF THE MOKGOATJANA CLAIM]

These charges relate fo items of irregular expenditure, dereliction of duty
and abuse of position of authority relating to the seftlement payment made

by Mr Chuene to his previous personal assistant, Mrs Thabite Mokgoatjana.

The evidence established that there Was an intimate relationship betweean
Mr Chuene and a femaie ASA employee and that a payment was made to

Ms Mokgoatjana to ensure that she would remain silent about her

knowledge about such infimate relationship.

The forensic report® deals extensively with this alleged affair, sms
messages found on Ms Mokgoatjana’s celiuiar phone, the agreement fo

seftle the dispute between Mr Chuene and Ms Mokgoatjana, and the

irregular payment of approximately R80 000.00.

Tha nature of the settlement and tha cests incurred were naver disciosad to
the ASA Board. Moreover, these costs were incurred during a period when

ASA's financial status had deteriorated quite markadly.

Dr Diamini, according to the evidence, was fully aware of the circumstances

surrounding this issue. In this regard, Dr Dlamini in fact wrote to Mr

% Exhibit “DT" at pages 94-89, and exhibits “DT1” and “DT2”, annexures 25-33.
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Chuene on 3July 2007 wherein he makes reference to the

misappropriation of funds **

Mr Chuene and Dr Diamini, in breach of their constitutional and statutory
obligations, failed to bring these ailegations to the attention of the Board

atthough Dr Diamini had submitied a letter of complaint against Mr Chuene,

but subsequently retracted the ietter.®
Accordingly, 1 find both Mr Chuene and Dr Dlamini guilty on this charge.

CHARGE 5 (CHUENE) [SALE OF MERCEDES BENZ TO CHUENE FOR

R1.00

This charge relates to a Mercedes Benz motor vehicle which was sold to Mr
Chuene for R1.00 following the authorisation of such sale by resolution of a
special Exécutive Board Mesting held on 11 September 2004
Notwithstanding the sale, the evidence shows that Mr Chuene failed fo
transfer tha vehicle into his name and thereby ensured that ASA continued

erafo.

io maintain the vehicle and pay the insurance premiums in relation thers

Mr Chuane indead siill claims ownership of the vehicle.®

There is no doubt that Mr Chuene's conduct in this regard was wrongful and
uriawful and the he continued fo cause ASA financial loss by inducing it to

maintain the vehicle and to pay the insurance premiums in refation thereto.

?‘: Exhibit “DC14”; exhibit “DT2", annexure 82; exhibit “DC28”,
B Exhibit “DT2", annaxure 82; axhibit “DT2”, annexurs 83.

* Exhibis *DTZ", annexure 53 dated 1 February 2010,
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Accordingly, Mr Chuene is guilty on this charge.

CHARGE § MESSRS CHUENE AND MAPONYANE, AND DR DLAMIN)

[EMPLOYMENT OF BANELE SINDAN!I AS CONSULTANT]

This charge involves the employment of Mr Banele Sindani as

CEO/Strategic Consultant of ASA.

Mr Sindani was initially employed by ASA as CEQ and thereafter was

engaged as an independent contractor in the position of a Strategic

Consuitant.

The record shows Dr Dlamini calling for the appointment of Mr Sindani as
CEO with immediate effect” However, at an Executive Board Mesting
held on 4 August 2007, it was resolved that the position of 2 CEQ shouid
not be discussed, but rather that the position of & Strategic Planner/Adviser
was reguired. Notwithstanding that the Board emphasised that the financial
situation of the Federation should be taken info account, that a framework
for the Strategic Planner shouid be outiined, and that the Strategic Adviser
not be confronfed with operational matters,”® Sindani was nevertheless
appointed o this position. Notwithstanding the resolution of the Board, Mr

—

Chusne initiafly appointed My Sindani zs CEQ. This is confirmad in the

evidenca at exhibii “DCA6”.

77 Exhibit “DC14”.
% “DCE5”, page 3 dated 4 August 2007
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Following his appointment, ASA paid to Mr Sindani the sum of

R1762 682.79. From the evidence, it is manifestly the case that this
amount was grossly inappropriate, excessive, and unjustifiable. There is no
record of any substantial work being performed by Mr Sindani, and tha
decision to. employ him was taken in contravention of the resolution of the
Board relating to the consideration of ASA's financial status. Indeed, ASA
was clearly not in a financial position {o pay Mr Sindani and that is why it did

so by accessing a loan through a bond facility exposing ASA property fo

major risk.

The forensic auditors together with former Board Members gave evidence

concerning the Sindani appointment.

All the witnesses confirmad that Mr Sindani was rarely at the ASA offices,

and that he addad very little, if any value to ASA.

In the circumstances and on the totaiity of the evidence, | find Messrs

Chuene and Maponyane, and Dr Dlamini guilty on this charge.

CHARGE 7 (MR CHUENE) [FAILURE TO ACCOUNT TO ASA FOR PER

DIEM PAYMENTS]

This charge relates to the failure of Mr Chuens fo submit a raconciiiation

and provide supporting documentation for the sum of US $20 000.00 given

% cyhibit “DT, pages 140-159, and exhibit “DT”, annaxures “73

3 [{f=2" 1.1
— “B4",
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to him for the purpose of promoting his chances of election onio the 1AAF

Council.

The oral =vidence of two (2) witnesses confirmed that a sum of US
$20 000.00 was given to Mr Chuene’s assistant on 17 August 2007, and
was given to her to give to Mr Chuene. In a wiitten statement handed in,

Chuene’s assistant confirmed that the funds were indeed given to him.

The forensic evidence demonstrates the receipt by Chuene's assistant of

the money, and the receipt of it by him.*

The minutes of an ASA finance meeting held on 16 March 2008 confirm
that it was rasolved that Chuene must communicate with Mr Sindani io

produce the said reconciliation.®® Mowever, the recanciliation and/or

supporting documentation were never produced.

Accordingty, Mr Chuene is guilty of this charge.

CHARGE 8 (MR CHUENE) [CREDIT CARD ABUSE]

This charge relates to tha excessive use of the ASA credil cared by Mr

Chuene when ASA’s financial position had dsisriorated, and was

deteriorating fast, and his failure fo submit proper reconciliafions and

::’ Exhibit “DT", pagses 154-159, “DT" annexures 81-84; exhibit “DCi7™.
Exhibit “DC13” page 2 item 63.
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supporting documentation for the expenditure in terms of ASA's

procedures,

The evidence in this regard was thorough, and was extensive. ™

The forensic withesses in particular emphasised the lack of reconciliation

and the failure to allocate between businass and private expenses.®

| find Mr Chuene guilty on this charge.

CHARGE 9 (CHUENE) IPER DIEMS RECEIVED FROM ASA AND [AAF

FOR THE SAME EVENTS]

This relates to the per diems received by Mr Chuene both from ASA and

the 1AAF for the same events.

The evidence confirms that Mr Chuens received a iofal amount of
R464 439.05 regarding per diem payments for the period 2007 — 2008,

During the same period he received the sum of R264 463.95 from ASA, and

R199 075.95 from the IAAF for the same events.

Although the evidence of the forensic auditors reflects that they did not find
a formal palicy prohibiting the acceptance of duplicate per diem paymenis,
Chuene was under a duty, as a director of ASA, to act in the bast interests

of ASA, and when he acceptad these duplicate per dism payments, he was

fz Exhibit “DT”, pagas 130-144; exhibit 072" annexures §8-61, annexurs 63 and annexure 115,
* Exhibit *DC12”, pagas 20-27.
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not acting in the best interests of ASA. If was clear at the time that the

financial status of ASA was bieak, and moreover, therse was no evidzance

that Mr Chuene paid any taxes on the per diems received from the IAAF .

ASA witnesses confirmed that it was against ASA policy for Mr Chuane to
accept per diem payments from both IAAF and ASA. Letters in this regard
were produced as evidence.®® Indeed, in onz of the exhibits, Mr Sindani
who was then the CEOQ, highlighted the reguirement of strict financial
controls following earlier allegations of financial irregularifies and fraud. He
states that ASA’s auditors required poficies to be in place from 1 July 2002

dealing with per diems. In the same letter he included a per diem policy.

In the circumstances, | find Mr Chuene guilty as charged.

CHARGE 14 (CHUENE) AND CHARGE 4 (MR MAPONYANE AND DR

DLAMIN] [PAYMENT OF PERFORMANCE BONUSES TO CHUENE AND

ASA STAFF]

This charge relates lo the respondents aciing contrary to the inferesis of
ASA and in breach of their fiduciary duties and the ASA Staff Manual in that
they were party to the approval of the payment of parformancs bonuses to
Mr Chuene and ASA staff members in the abssnce of any performance

assessments, and at a time when ASA was not in a financial position to pay

such bonus=s.

j“ Exhibit “DC12” and exhibit “DT2”, annaxurs 12.
* Exhibits “DCE4Y, “DCES” and “DCSE”,
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87. The forensic auditors iad much evidence in this regard and made electronic

data dealing with such paymeants available.™

88.  The payment of a bonus of R150 000.00 is reflected at exhibit “DT1” pages

121-128.

89. It would appear that only the ASA Finance Committee approved of a bonus
of R150 000.00 to Mr Chuene in November 2007, and not the full Board as
required. Former Board Members also testified in this regard. The ASA

it makés

Finance Committee has no decision-making powers.

recommendations to tha ASA Board.

90.  Dr Dlamini was part of the ASA Finance Committee which authorised the
payment. indeed, Dr Diamini appeared fo be the chief mofivator for such
payment and even went fo the exient of chastising the former General
Manager of ASA when she questioned the bonus. In fact, Dr Dlamini
lodged a complaint against the former General Manager which resulted in

her having to tendar an apolegy to the Board in respect of the matter. i

91.  Accordingly, Mr Chuens and Dr Diamini are guilty as charged.

% Exhibit “DT”, pagss 25-28.
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CHARGE 15 (CHUENE) AND CHARGE 5 (MR MAPONYANE AND DR

DLAMIND [GENERAL SALARY AND HONORARIUM INCREASE TO ALL

ASA STAFF AND ASA BOARD MEMBERS IN 2009]

This charge deals with a breach of their fiduciary duty on the part of the
respondents fo act in the best interests of ASA and to avoid any conflict of
inferest in approving or being party to the approval during 2009 of a genaral
salary increase of 10% for all employees of ASA, and an increase in the
honorarium pay to Board Members for their attendance at meetings of ASA
from R947.00 to R5 000.00 per meeting, and an increase in the monthly
salary of Mr Chuene as Non-Executive President from R19067.40 to

R35 000.00 at a time when ASA’s financial position was deteriorating, and it

could clearly not afford the said increases.

The forensic auditors testified that the relevant minute of an ASA Board
Meeting on 13 March 2009 revealed that it was clear that despite the fact
that the Board was informed that ASA was in a deficit, and that proposals
were required fo reclify and change the financial position, the Board

nevertheless resolved to implement the increases.® In this regard, the

respondents are guilty 23 charged.

* Exhibit “DT” pages 149-151, and exhibit “DCI2”.
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CHARGE 16 (CHUENE) [BREACH OF SECTION 424 OF COMPANIES

ACT]

In my view, this charge relates to charges on which Mr Chuene was already
found guilty in that it refates to his reckless and/or fraudulent conduct in
confravention of the provisions of section 424 of the Companies Act. This

is therefore a duplication of other charges aforementioned.

CONCLUSION

In conclusion, the respondents either on their own, or acting in concert with

Mr Chuene, have been found guilty of a number of serious charges, and
have also been found not guilty in respect of others. The charges in
relation to which the respondents have been found guilty are very serious
charges. Howsever, at this stage | am not required fo pronounca on the
sanction, and accordingly these findings are submitted fo the ASA Board

and SASCOC for further action, if any. The ASA Board and the SASCOC

Board may either act on it or refer it back io the discipfinary inquiry for the

appropriate sanction. in either case, the respondants must first be notified

of the outcoma, the rsasons therafor, and be granied an opportunity o

make elther written and/or oral submissions in relgtion to any likely

sanction, if any.
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DATED at CAPE TOWN and JOHANNESBURG on this 7" day of FEBRUARY

2011,
. {{ - (‘/\uu\_,/_.,.{ A

ADV N M ARENDSE SC
CHAMBERS
CAPE TOWN AND JOHANNESBURG






