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The Board of Legal Aid South Africa considered the Superior Courts Bill at its meeting in February 2010.
The Board, after consideration of the Bill had reservations concerning clauses 16 and 17 which relate to appeals and applications for leave to appeal and the restrictions which the Bill proposes to place thereon. 
The concerns of our Board are summarised in the Table which is annexed hereto. The Table also contains proposals that certain sub clauses should be deleted. It is the view of our Board that this places restrictions on the provisions of section 35 (3) (o) of the Constitution which restrictions may not be subject to limitation in terms of section 36.
Legal Aid South Africa has no submissions on the proposed Seventeenth Constitutional Amendment.

LEGAL AID SOUTH AFRICA
SUPERIOR COURTS BILL
TABLE OF PROPOSED CHANGES TO  SUPERIOR COURTS BILL
	Proposed Change No.
	Clause in Bill and current wording.
	Comment
	Proposal

	1. 
	Clause 16

Appeals

16 (1) …………………..

      (2) (a) (i) When at the hearing of an appeal the issues are of such a nature that the decision sought will have no practical effect or result, the appeal may be dismissed on this ground alone. 

(ii) Save under exceptional circumstances, the question whether the decision would have no practical effect or result is to be determined without reference to any consideration of costs.

(b) If at any time prior to the hearing of an appeal the president of the Supreme Court of Appeal or the Judge President, as the case may be, is prima facie of the view that it would be appropriate to dismiss the appeal on hte ground set out in paragraph (a), he or she must call for written representations from hte respective parties as to why the appeal should not be so dimissed.

(c) Upon receipt of the representations or failing which, at the expiry of hte time determined for their lodging, the President of the Supreme Court of Appeal or the Judge President, as the case may be, must refer the matter to three judges for their consideration.

(d) The judges condering the matter may order that the question whether the appeal should be dismissed on the ground set out in paragraph (a) be argued before them at a place and time appointed, and may, whether or not they have so ordered – 
(i) order that the appeal be dismissed, with or without an order as to the costs incurred in any of the courts below or in respect of the costs of appeal, including the costs in respect of the preparation and lodging of the written representations; or

(ii) order that the appeal proceed in the ordinary course.


	The effect hereof is that an appeal can be dismissed solely on the ground that a favourable outcome would have no practical effect.

An example would be a case where the accused/appellant was convicted of rape and kidnapping. He pleaded guilty to the rape, but not guilty to the kidnapping. The magistrate odered the sentences to run concurrently. His appeal on the kidnapping charge has outstanding prospects of success.

However, because the sentences run concurrently, a favourable outcome to the appeal on the kidnapping charge would have no practical effect, as it would make no difference to the time which the accused/appellant has to serve.

In such a case, the appeal could be dismissed on this ground alone.

Section 35 (3) (o) of the constitution grants every convicted person the right to appeal or review by a higher court.

This provision would, therefore, be in contravention of that right and thus unconstitutional.
	That subsection (2) should be deleted in its entirety.

	2.
	Clause 17

Leave to Appeal

17.(1) Leave to appeal may only be given where the judge or judges concerned are of the opinion that –
(a) (i) the appeal would have a reasonable prospect of success; or 

(ii) there is some other compelling reason why the appeal should be heard, including confliction judgments on hte matter under consideration;

(b) the decision sought on appeal does not fall within the ambit of section 26(2)(a); and 

(c) where the decision sought to be appealed does not dispose of all the isses in the case, the appeal would lead to a just and prompt resolution of the real issues between the parties.
	This clause takes it further and provides that in a case such as the one mentioned above, leave to appeal can not even be granted.

This is just as unconstitutional as the relevant provision in Clause 16.
	Clauses 17 (1) (ii) (b) and (c) should be deleted in their entirety.


Superior Courts Bill

July 2011



Page 1 of 5

