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Submissions regarding the proposed Superior Courts Bill and the Constitution 19th Amendment Bill 

 

 

1. INTRODUCTION 

Firstly we believe it only to be prudent that you be advised that this submission is presented to you on behalf 

of the members of JOASA (Judicial Officers‟ Association of South Africa).  JOASA represent more than 1300 

(one thousand three hundred) Magistrates from the approximately 1800 (one thousand eight hundred) 

Magistrates in South Africa.  This in itself confirms JOASA as representing the District and Regional Court 

Judiciary without any doubt, and as such JOASA is the legal and factual mouthpiece of the Lower Court 

Judiciary (read:  District & Regional Court Judiciary).  JOASA is not exclusively for the Lower Court 

Judiciary, but is in fact an Association that endeavors to represent judicial officers over the whole spectrum, 

hence the acronym that refers to „Judicial Officers‟ Association of South Africa”.  JOASA proudly boasts a 

number of members from the District & Regional Lower Court judiciary and also from the High Court 

Judiciary.  JOASA, as such, has the required standing in fact and law (Locus Standi if preferred) to be given 

mailto:VRatshibvumo@justice.gov.za
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an audience on behalf of the Lower Court Judiciary. Not only does JOASA have a right to be heard, but also 

the right that its proposals be seriously considered and given weight, with respect. 

 

The late Minister of Justice and Constitutional Development, the Honourable Mr. Dullah Omar, during the first 

parliamentary term of this Democracy, pronounced already that a Single Judiciary is to be established.  

More importantly, he pronounced the view that the Lower Court Judiciary should be called and referred to as 

“Judges”. 

It is extremely important to note that this has been echoed numerously over the past sixteen (16) years by 

esteemed members of the Judiciary and politicians alike.  There has not been any inkling of a suggestion or 

mention of any title other than “judge” to replace that of Magistrate.  We will return to this specific issue 

infra.   

Never has there been a more crucially opportune time in the history of this country‟s judicial system for 

transformation as intended by the Constitution; and, dictated by the values of being just, fair and equitable; 

and further, by the necessity to be accessible more than the present. In the light of the above it was pleasing 

that, as we were introduced to the amendments (refer the two Amendment Bills) in December 2009 and the 

early part of 2010, we noticed a distinct positive forward move in finally achieving the Single Judiciary as 

demanded by and inferred from our valued constitution and expressed by numerous esteemed public figures.  

It was is indeed heart-wrenching with utter shock and dismay then to take note of the changes in the 

contents of the Bills referred to as they were introduced to Parliament by the Honourable Minister of Justice 

and Constitutional Development.  There is simply no explanation, nor any valued substantiation for excluding 

Magistrates and Regional Court Magistrates from the recognized “judiciary” and/or “bench” as is commonly 

referred to. 

According to the Bill as it currently stands, the District Courts and Regional Courts are to be referred to 

collectively as “the Lower Courts.  That remains and is in our view positive.  However, the term or title 

“judge” is deleted from the initial Bill and left vacant.  To this end mention is made “Judicial Officers of the 

Lower Courts”.  This is confusing and has to be reversed. For the reasons below, we request that the bill be 

amended to reflect “judges of the Lower Court” as was the case in its original format. We hereby refer to the 

history of the term magistrate with a view to show it cannot find any application in our legal system today. 

 

2. HISTORY 
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The word Magistrate originates from the Roman term “magister”.  The occupant of such post was elected 

and was part of the Roman executive.  The name was also later used during the Roman occupation and rule 

of England some 2000 years ago.  This title was later used in referring to English justices of the peace.  It 

was incorporated into the South African Legal System after the annexation of the Cape and Natal by the 

British Empire. Roman magistrates were part of the executive, but had judicial authority with very limited 

sentencing jurisdiction.  These officials were elected to office, and, among many other possible executive 

functions, would govern certain areas or provinces and required no legal background or training1.  

In today‟s South Africa, magistrates are part of the judicial authority.  There is absolutely no correlation 

between a magistrate in South Africa and a magistrate anywhere else in the world where such title still 

exists (except in the very rare instances where ALL Judicial Officers (i.e. High and Lower court judicial 

officers) are titled “Magistrate”, even the Chief Justice would then be a Magistrate, albeit Senior Chief 

Magistrate). The title Magistrate connotes strongly to executive and administrative functions, as it used to be 

within the South African context for more than two centuries.  In modern democratic South Africa, there is 

absolutely no substance in a remote attempt to compare the magistrates in the South African context with 

its namesake anywhere in the world, nor with its own history, and to place these on similar footing; for they 

are simply incomparable.  The move away from Magistrates‟ Courts (which is to be applauded as a valiant 

and long overdue re-alignment of the judicial system), it is dictated by logic, common sense and a legal-

factual reasoning that the title “Magistrate” should be dispensed with in favor of the title “Judge”.  

Anything else would simply not make any sense, legal or otherwise. 

 

3. MAGISTRATE   –   A   DEMEANING   TITLE   IN   A   POST   APARTHEID   DEMOCRATIC   SOCIETY 

The term Magistrate is defined by the Freedictionary.com and other international sources2 as: 

- “a civil officer with power to administer and enforce law”; 

- “a minor official,  such as a Justice of the Peace, having administrative and limited judicial 

authority”; 

- “a lay judge or civil authority who administers the law (conducts minor offences)”; 

- “another name for Justice of the Peace”;  

                                      
1 http://www.vnrv.com/empire/executive-branch.php  

2 http://www.answers.com/topic/magistrate;   http://www.thefreedictionary.com/magistrate & 
http://www.traffordmagistrates.info/html.body_history_of_magistrates.html  

http://www.vnrv.com/empire/executive-branch.php
http://www.answers.com/topic/magistrate
http://www.thefreedictionary.com/magistrate
http://www.traffordmagistrates.info/html.body_history_of_magistrates.html
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- “a paid Magistrate dealing with Police cases”; 

- “a former name for District Court Judge”.  

It is also used to define a person who “has the power of a Public Civil Officer or inferior judicial officer, such 

as a Justice of the Peace”. 

Without resorting to a further exposé of the origin and meaning of this title, position and office, suffice to 

state that British Magistrates were untrained in law3. 

From 2005, 1 April 2005, Magistrates with legal training in Britain became Judges in the Crown Courts.  It is 

imperative to note that presiding officers in County Courts (dealing with Civil Matters) have also been 

included and attained the title of Judges.  Thus, legally trained Judicial Officers dealing with criminal matters 

(Crown Courts) or civil matters (County Courts) are officially (in the full sense of the word and rightfully and 

justly so), judges.  These Courts are similar to our Magistrates‟ Courts.  In fact, the Lower Courts in South 

Africa are not separated into Criminal and Civil Divisions per se, and in many an instance, a magistrate would 

be confronted with Criminal-, Civil-, Equality-, Maintenance-, Domestic Violence-, Children‟ Court- and now 

Divorce Court matters. Divorce matters are also dealt with at dedicated Family Courts at District Court level. 

Now of late, the highest or harshest sentence possible in terms of our constitution (life imprisonment) can 

also be imposed in the Lower Courts. This would and should leave absolutely no hesitation or doubt that the 

Lower Court Judiciary should finally be included within the proper context and meaning of “Judiciary” and 

“The Bench”.  Anything else would be a travesty of justice and an opportunity for real judicial transformation 

and attainment of a single judiciary missed.  In the current form the Bills are mere window dressing, re-

aligning the upper-echelons of the Judiciary and the High Court. The empirical and imperative drive towards 

transformation of the Judiciary in toto, a single Judiciary with all its implications, and, most importantly, the 

proper inclusion in and recognition of the Lower Courts in a single system have always been at the heart of 

this Transformation Process.  The Lower Courts have suffered for centuries of being viewed as inferior; it‟s 

presiding officers as not trained (read:  not qualified) in law or with limited training (read:  Lower Court 

examination); and, in the last number of decades more predominantly as an extension of the oppressive 

apartheid government.  It is a known fact that the Regional Courts were established to counter the high influx 

of cases to the High Courts during the eighties and at the height of the struggle.  Magistrates were seen as 

part of the oppression of the people, enforcing laws of oppression.  Moreover, Magistrates used to be at the 

                                      
3 See also 
http://www.magistratesassociation.org.uk/history.php?PHPSESSID=ghda8796g9gge2dagmltvhu344 

http://www.magistratesassociation.org.uk/history.php?PHPSESSID=ghda8796g9gge2dagmltvhu344
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center of many administrative functions within their districts and various government departments. This 

view is still entertained today and tragically certain legal entities have not evolved with time to realize and 

understand the institutional, educational and socio-contextualized changes that took place within the Lower 

Courts and the Lower Court Judiciary specifically.  Under the rule of the previous regime one could still find 

magistrates with no formal legal qualification. Some of these officials had a mere matriculation certificate; 

while others were transferred from various state departments, such as the Department of Mines and the 

Department of Internal Affairs to the Department of Justice where they were employed as Magistrates in the 

Lower Courts. Today, however, all South African magistrates are true jurists with formal legal qualifications 

obtained from Universities and are to be distinguished from their counter-parts under colonial and apartheid 

rule who performed several administrative and quasi-judicial functions such as taking seat in the cash halls 

and performing checks on the fines paid and even counting the monies received in lieu thereof in respect of 

people they had convicted and sentenced (id est the checking of registers versus receipt books and other 

accounting journals, or Admission of Guilt Fines paid against the Admission of Guilt Register, and the like).  

 

4. A   TRANS-BORDER COMPARISON   AND   EVALUATION4 

Long before the incorporation of the term „magistrate‟ into our legal system by the English Law as pointed 

above,5 it had been introduced to our system first by the Dutch colonists who referred to the person having 

jurisdiction over the subjects of the district in all spheres of life as the “Landdrost”.  This became 

Landdros/Magistrate.  Magistrate was the title borne by the person holding this same office. Upon a 

thorough reading of the articles referred to supra one understands that a magistrate was an administrator 

or Governor of sort with the addition of judicial functions.  Legal training was never required. 

We now refer to other jurisdictions where this title was and/or is used: 

- New Zealand:   Full time / salaried Magistrate renamed in 1980 to District Court Judge.  

- Canada:   Changed from Magistrate to Judges of the District Court.  

- Germany:   Carries the title Judge. 

- Netherlands:   Similarly, the title “Judge” is conferred.  Interestingly, the Netherlands and Britain 

both subscribe to the use of the title, benefits, security, etc. of Judges.  Yet, in 2010 South Africa is 

caught up in deliberations on the issue.  The title “Magistrate” should have been abolished years ago 

                                      
4 http://en.wikipedia.org/wiki/Magistrate#Etymology;  see also “Puisne” (puny) with regards to Britain, British 
North America, Canada @ www.wikipedia.htm  
5 See 2 (History) supra. 

http://en.wikipedia.org/wiki/Magistrate#Etymology
http://www.wikipedia.htm/
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and replaced by the title “Judge” with all the rightful protection and entitlements attached accosted 

to the incumbents of such positions, and firmly entrenched specifically within the Constitution itself. 

Also relevant hereto is the fact that in the Netherlands, as in Japan, a Judge in training fresh out of 

university carries the same title. 

- Finland:   Magistrate refers to a state-appointed local administrative officer.  

- India:   The position of the Lower Courts (Magistrates‟ Courts) in South Africa, are equal to the 

District Courts of India.  This is based on experience, requirements and jurisdiction.  The Presiding 

Officers in these courts are referred to as District Judges and sit as District Courts in criminal 

matters and Courts of Sessions in civil matters.  

- United States of America: The position in the United States of America is very important as it is clear 

that our own Chief Justice and other senior members within the Judiciary and Justice Circles are 

taking more and more note of what happens there. Interestingly South African delegations that 

included Judges, among whom at least one (1) Constitutional Court Judge, in recent times visited the 

USA in observing the manner in which they operate. In principle and primarily the USA have State 

Courts and Federal Courts. They also have a basic flat structure, small gaps in salaries and very few 

judicial positions or ranks. They employ Federal and State Court Judges.  

 

It is important to note that possibly under previous rule the title Magistrate may have been justified. 

However, in current South Africa, and having regard to what we do and who are employed as 

Magistrates is clearly distinguishable from the past. Change is unavoidable and imperative, and the 

end-result in the present dispensation, in a transformed and evolved legal system and in the context 

of the comparison with other countries worldwide we cannot be so blind to the truth and reality, and 

hence, no other system but a Single Judiciary with a Single nomenclature, that of Judge throughout, 

will suffice. 

 

It is equally important to those to whom we appeal and who are to make the final decision that our 

position as South African Magistrates are not the same as it was in the past, nor can our scope of 

employment and responsibilities remotely be compared to those other magistrates in the few 

countries worldwide where magistrates are still employed. The South African Formal Court 
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Structure sees Magistrates doing what Judges do all over the world.  In our technological era the 

information is widely available on the internet.     

What is important is that Britain introduced the office and title of Magistrate all around the world during the 

rule of the empire as part of its colonization policy.  It was employed throughout the Commonwealth.  As 

stated supra, this is not being practiced in Britain today.  The title or then “change of name” is of profound 

importance to the whole of the judicial society, the country, its people, our legal system and in being true in 

the evolution of that system in direct execution and will of our treasured Constitution. 

 

5. IMPORTANCE   OF   CONFERRING   A   TITLE   OF   “A   JUDGE” 

The relevant proposed legislation has omitted any title to be ascribed to Lower Court “Magistrates”.  The title 

“Magistrate” cannot be retained due to the need for reform and a definite move away from the history and 

baggage associated therewith; the Constitutional imperative towards a long-overdue single judiciary; and the 

concomitant changes from Magistrates‟ Courts to Lower Courts of South Africa. 

The current proposed legislation confers the title of Judge to those judicial officers holding seat in the High 

Court and higher up the hierarchy.  As far as Regional Courts and District Courts are concerned the title 

“Magistrate” is not included under the amendments.  Reference is made to “Judicial Officers of the Lower 

Courts”.  It is abundantly clear that, in drafting these pieces of proposed legislation in its latest rendition, 

some unexplained pressure must have caused the drafters to omit the title “District Judge” and “Regional 

Court Judge” with no explanation at all.  We take note of a futile attempt by the Principal State Law Adviser to 

correct or cover these big and embarrassing cracks in referring to Section 174(7) and (8) of the 

Constitution,6 where the Constitution deals with the appointments of Judicial Officers.  The denomination 

“Magistrate” is not included in the Constitution, which merely refers to “... and all other Judicial Officers”.   

“Magistrates are then deemed to be included.  Furthermore, Section 178(1) and (4) of the Constitution (as to 

be amended), would be in line with Section 174 thereof as it does not change the denomination of 

“Magistrate”, nor exclude a reference to “whatever term”.  We are also made to believe that the title 

“Magistrate is not changed to “Judicial Officer”.  These arguments cannot be allowed to stand.  They are 

mere attempts to save face and divert attention away from the real issue at hand. 

                                      
6 This is contained in e-mail correspondence between the Chief State Law Adviser and the leadership of 
JOASA. 
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This is exacerbated by the contention that another denomination may follow upon deciding new legislation in 

regarding the current Magistrates‟ Courts Act, Act 32 of 1944.  This is unacceptable and illogical.  The 

amendments are clear.  The Magistrates‟ Courts and Regional Courts are to be referred to collectively as 

“The Lower Courts”.  If separate Acts are to remain, which should not, the Magistrates‟ Courts Act would 

have to be renamed the Lower Courts Act.  The minister also indicated in an interview with the press after 

his budget vote speech, that the denomination of “Magistrates” to change to “Judges” is to be debated 

further at a later stage.  None of these make sense.  The aim is to conform to the Constitutional imperatives 

and to create a single judiciary.  If judicial officers in the Lower Courts are not Judges and not viewed as 

such, the notion of a single judiciary is a farce, and the ideal of a Single Judiciary would remain just an ideal. 

The legal system deserves transformation and it does so now, with respect, and not to be debated later.  

There is absolutely no argument that can hold sway in the face of arguments for this change to be effected, 

and the Bills are to be amended to reflect this. 

The term “Judicial Officer” is a collective noun employed in respect of all judicial Presiding Officers.  It is, 

indeed, not a denomination to a specific rank, seat or position, but rather a descriptive term that refers to all 

those responsible in the presiding over, or the facilitation of directions in the application of the Law, and 

matters relevant thereto7. There is only one of two choices:  Judge or Magistrate.  “Magistrate” cannot be 

retained as explained concisely supra.  Together with the demise of the denomination “Magistrates‟ Court”, 

and in line with the notion of a single judiciary, replaced by “the Lower Courts”, the only logical denomination 

bar none that is also fair, just, equitable and in line with the Constitution and transformation is that of 

“Judge”. There can be no other fair dispensation other than that judicial officers of the Lower Courts be and 

are included in all legislation presently referring to judges.  The Magistrates‟ Courts Act and the 

Magistrates‟ Act must both be included under the list of legislation to be amended or replaced, which at 

present is not the case.  In the interim and pending proper new uniform legislation in respect of all our 

Courts and its Judicial Officers, it would suffice to amend the citation of these Acts to “The Lower Courts‟ 

Act”.  Furthermore, the Bills should inform that any reference to a Magistrates‟ Court shall be construed as a 

reference to a District Court, reference to Magistrate construed as Judge of such Court.  Consequently, any 

reference to a Regional Court shall be interpreted as a reference to a Regional Court and a Regional Court 

Magistrate shall be interpreted as a Judge of a Regional Court.  Anything less than this would make a 

mockery of the exercise in creating a fluent, independent and single judiciary. 
                                      
7
 http://en.wikipedia.org/wiki/judicial_officer    

http://en.wikipedia.org/wiki/judicial_officer
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We wish to remind you of the fact that, over the past (16) sixteen years of democracy and change; 

magistrates had for most of this period been seen and treated as government / civil servants.  We will not 

elaborate on this issue except to state that to de-link Magistrates from the Administration within their 

Districts, took an unnecessary long period of time.  Likewise, the linkage of a Magistrates‟ salary and benefits 

to that of an Assistant- or Deputy Director in the Government Service, were, in part, dispensed with in 2005 

when, finally, Magistrates were included under the list of Public Office Bearers.  Since then, some 

improvement followed, but Magistrates are time-and-again found having to seriously entertain issues 

relating to salaries, benefits, work related circumstances, tools-of-trade, and other.  This is not ideal in the 

light of an ever-louder cry that the judiciary must not only be said to be independent, but seen to be 

independent.  This is not just wishful thinking, but indeed a right, duty and privilege derived from our very 

Constitution.  In addition it is a right that accrues to Judges and present Magistrates alike, with no exception.  

This, read with the constitution in Section 174 itself, and even the Minister‟s own earlier view (when a Draft 

version of these Bills were disseminated) render the denomination of “Magistrate” as obsolete, unnecessary 

and out of place in present-day South Africa.  A new era has dawned and yet, this last bastion of apartheid 

and colonial British rule is clung to by institutions, individuals and those other responsible for the Bills not to 

be introduced in their original form as found in December 2009.  It becomes clear that there must be certain 

people who believe that the title of a judge must be reserved only in respect of the High Court Judiciary and 

the higher echelons of judicial officers. 

It is interesting to note upon a reading of topics such as security of tenure and how it is applied in different 

parts of the world, the positives flowing from those that have a clear and principled approach to the matter.  

Conversely, where there is no clear and principled approach, the only certainty to be found is that it is 

unclear and full of unhappiness. 

 

District Judge Qureshi addressed the Commonwealth Magistrates‟ and Judges‟ Association in Cape Town. 

After this address he published an article in the UK Judicial Magazine “Benchmark”8.  On 1 September 2000 

Stipendiary Magistrates woke up to be Judges.  He quoted Shakespeare from “Romeo and Juliet” and held 

that Shakespeare had predicted the change in denomination, “O, be some other name!  What‟s in a name?  

That which we call a rose by any other name would smell as sweet.”  In comparing judges to roses, he held 

                                      
8
 “From Stipendiary Magistrate to District Judge:  A Fairytale”; Benchmark; Volume 28; February 2009; S.A. 

Qureshi DJ 
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that, on the surface the Judiciary seems to be a beautiful picture, but that it hides a thorny bottom.  “This is 

the antagonism or tension between the profession of Judges and that of Magistrates all around the 

Commonwealth.”  This is exactly what we have seen within the judiciary and legal fraternity for way too long.  

Discrimination is forbidden in all its forms and flavours and condemned in the most profound and adept 

rhetoric by the highest judicial offices and political seats alike; however,  within corridors of the very entity 

entrusted to outlaw, uproot and eradicate discrimination, such discrimination among its very ranks are rife 

and giving rise to this thorny debate.  We, as a country, dare not allow this discrimination, demeaning 

attitude and defacing of and by other classes of judicial officers and / or members thereof, and other 

members of the legal fraternity to continue with this demoralizing, demeaning and totally unwarranted 

contemptuous behaviour, conduct and propaganda. Qureshi DJ continues to point out that Britain 

introduced the separation of powers to the rest of the world, yet by its own standards fail to adhere to these 

rules and/or principles, until very recently at least. It is held that many Commonwealth nations obtained and 

celebrated independence, introduced their own Constitutions and new Anthems, but failed to create a new, 

suitable and principled legal system to fit the new democracy or independent State. Although Britain rid itself 

of a system that consisted of Judges and Magistrates, many Commonwealth States are still burdened with it, 

South Africa not being the exception and expected to have set the example within the Commonwealth and 

moreover in the African continent‟s context.  

Certainly Magistrates in current South Africa have the right to take exception to the fact that they are 

deemed and treated as too demeaning, too uneducated, too uncouth and not too refined  so as not to be rid 

of the denomination of “Magistrate” and be clothed with the title of “Judge”;  and be included in practice as 

on paper and by word of mouth, legally and factually, within the realms of the judiciary, the “Bench”, the 

class Judicial Officers who are trained and experienced in Law and deserving of such title and what it stands 

for.  The Judiciary needs to merge into one family.  In England the Lord Chief Justice is at the Head of the 

whole Judiciary, appointments are made by the Queen and the Lord Chancellor is holding the purse strings. 

The latter communicates with the Judiciary through or in the presence of the Lord Chief Justice.  All of this 

is in essence parallel to what we, in part, already have in South Africa.  What do we lack?  

 Accessibility to justice is one of the primary responsibilities of any legal system. The lack of proper 

accessibility to justice in South Africa has been criticized by many, including the Ruling Party, the 

Human Rights Commission and others reporting on accessibility to justice. Accessibility to Justice 

requires the same Rules of Court applicable throughout to ensure cohesion and a clear and 
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streamlined way of access to our Courts. It is high time that proper access to Justice is delivered to 

all South Africans; 

 A single institution or body that takes charge of the appointment, transfer, discipline and any matter 

relevant to the Judiciary; 

 Disciplinary measures, and in particular the removal from office, should not be dealt with differently, 

but should be exactly the same for all Judicial Officers (i.e. in the High and the Lower Courts); 

 While the benefits may be guided by the rank and hierarchy within the judiciary, the terms and 

conditions of service for all members of the Judiciary should be similar in nature. 

In South Africa it is a known fact that: 

 The Lower Court is the court of origin or first appearance in respect of all criminal cases; 

 Approximately 93% of all criminal cases are heard and finalized in the Lower Courts; 

 80% and more of  all cases (i.e. criminal and civil) are dealt with and finalized in the Lower Courts; 

 The same legal principles and law are applied in all Courts in South Africa; 

We agree with Qureshi DJ97 that this is the only way to a truly harmonious relationship, will increase morale 

and rid South Africa of this obnoxious remain from a colonial past. 

We also agree with the Chief Magistrates‟ Forum in that, “It would be a small step to change the title of 

Magistrate, but one with a big impact on the perception of Justice amongst the people that we serve.”10 The 

Lower Court Judiciary has been transformed, at District Court level at least, into a well-represented and 

diverse one.  The criteria for appointment to the office of magistrate are the same as those applied for 

appointment to the office of a High Court judge.  No difference is found in the qualification required to be 

appointed as Judge of the High Court versus that required to be appointed as Magistrate. As far as 

Magistrates are concerned, the Magistrates‟ Commission has set out guidelines in terms of which before any 

person can be appointed to the office of a magistrate relevant legal experience of at least seven (7) years‟ 

experience is required. We are also aware of judges who were appointed to the office of a High Court judge 

with as little as 7 years‟ experience. 

We have dealt with this aspect supra, but it is important to emphasize that the Constitution, the Law and the 

people we serve are our primary responsibilities. We should not allow status consciousness, haughtiness, 

                                      
9 See Footnote 6 supra 
10 “Why the word Magistrate should be changed to „District Court Judge‟ or „Regional Court Judge‟”  
Compiled by Mr. D Nair – Chief Magistrate Pretoria and Secretary to the CMF; September 2010. 



Page 12 of 26 
 

classism, snobbism and discrimination to stand in the way of such a valued constitutional objective such as a 

single judiciary. To the ordinary man in the street a magistrate is a judge and to them the title “Magistrate” 

denotes anything but a judicial officer.  It carries a negative connotation, not only due to the oppressive past, 

but also due to the history of it referring to a government servant or employee occupied with little more 

than trivial matters. It is therefore not surprising that in the eyes of many ordinary members of the 

public magistrates can participate in strike action whilst Judges do not. Lest we find ourselves in 

uninformed company let it be clearly stated that no South African Magistrate has ever participated in 

any strike action. Unfortunately, the classism and demeaning reference to the Lower Courts from within the 

legal fraternity and exacerbated by Legislation of the past, this notion has trickled over into certain spheres 

of society as well; the majority of whom do not have any legal background or experience. It is a fact that 

members of the Bar refuse to robe in a Lower Court. Why would be an appropriate question. The answer is 

simple as it stems from an era where literally Magistrates were nothing more than administrators with some 

or limited legal knowledge and in many instances very limited exposure thereto. Unfortunately, with the 

changes that took place the legal profession preferred to maintain their age old practice which has no place 

within a system where we strive to put the people we serve first.  

Our country and our Lower Court Judiciary deserve better, deserves better. We deserve the respect owing 

to us as Judicial Officers, and not to be regarded as Civil Servants any longer, which we are not. We believe 

that our country‟s Judges are to show humility and a willingness to serve the Law and the people.  This 

should not remain hollow words spoken, but be seen and experienced by the public.  Humility should not be 

interpreted as a negative quality and a lack of judicial authority. It is imperative that Government and 

Legislature alike do not allow, nor perpetuate any discrimination (refer our earlier contention on the topic 

supra).   

 

The time is now for both these latter institutions to give effect to the constitutional objective, their 

conscience and the notion of fairness and equality. If mention is made of misconduct by magistrates being a 

bar against the denomination of “Judge” being so extended, then we have to profusely object thereto.  In the 

instance of appointment of magistrates and judges it is for the relevant office to ensure appointment of 

candidates deserving of such appointment.  It must also be emphasized that misconduct by any individual, 

whether he/she is a judicial officer in the High or Lower Court, dare not be attributed to another as well. To 

do this would fly in the face of natural justice.  Generalization cannot and should not be allowed nor tolerated. 
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One has to also be very circumspect in evaluating this aspect, as the media reports on certain issues 

pertaining to magistrates, and reports made to Parliament concerning magistrates are in many an instance 

based on ill-informed and/or inaccurate information aimed at selling the papers.  Sight should not be lost of 

the fact that High Court judges have not escaped this treatment by the media. Furthermore, it is essential to 

not only refer to the report of alleged misconduct, but, more importantly, to have regard as to the final 

outcome and whether a conviction and sentence followed in relation to such allegations. The Lower Court 

Judiciary is to view the High Court Judiciary as their “elder brothers and sisters” and thus it is far more 

important for the latter to set an example for the first mentioned to follow. We concur with the CMF11 in that, 

“by far the biggest impact of judicial misconduct in terms of public attention drawn to newspaper reports 

and other news media came from Judges.” Furthermore, there is a vast difference at present in the manner 

in which misconduct issues are dealt with. A mere glance at the discretion of Judges-President in this 

regard may go a long way in understanding the difference in approach: on the one hand the School 

Master/Scholar relationship and on the other the Brother/Brother relationship. The typical Government 

Employer/Employee misconduct approach in respect of the Lower Court Judiciary, and the mentality driving 

it should be dispensed with in favor of the same approach and procedure as for the High Court. 

 

6. “JUSTICE   DELAYED   IS   JUSTICE   DENIED.” 

How well do we all, as judicial officers, not know this phrase, and more importantly, give effect thereto.  How 

quick are the commentators to expose any slight delay without having regard to the circumstances or 

whether the delay was in fact undue. Why then is transformation of the Judiciary and the Justice associated 

therewith delayed for such a long period in time? Why should this delay be perpetuated even further at this 

point-in-time?  Why is this delay accommodated and not corrected?  These questions need to be seriously 

considered and should lead to a conclusion that justice has, in fact, been denied for too long;  and that justice 

shall be dispensed with now once and for all creating a single judiciary and not merely referring to it. 

Moseneke DCJ12 referred to the well-known Van Rooyen judgment in his address to the Portfolio Committee 

and quoted Chaskalson CJ as follow: 

 “Judges are Judges wherever they sit” 

                                      
11 See footnote 8 supra. 
12 Constitutional Court South Africa:  May 2005:  Interview of Moseneke J (as he then was) prior to 
appointment as Deputy Chief Justice. 
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 “Judicial Officers are Judicial Officers and they need the same protection that is needed for the 

Highest Court in the Land.” 

  “ „Same protection‟ refers to independence of the Judiciary” 

 “Magistrates salary system now falls under the IRC” 

 “This is a salutary move so they (Magistrates) are considered side-by-side with Judges” but that “A 

lot of work has to be done” 

 “The heads of Court and the Magistrates‟ Commission are Chaired by a Judge” 

 “Well over 80% of cases are heard in these (Magistrates‟) Courts” 

 “Judiciary, Parliament and the executive are seized therewith – an area where we would have to 

intervene” 

During the same interview and upon being questioned by Mrs. Camerer on the issue of “independence”, 

Moseneke DCJ responded, “traditional safeguards are found in constitutional legislation and others.  These 

are the way judges are appointed right through to the way their post retirement arrangements ... free from 

institutional pressures ... salaries, benefits and allowances of Judges may not be decreased, but only 

increased.  So too their post retirement arrangements as well as their working conditions generally.” 

Moseneke DCJ pointed out that “magistrate” is a concept, title and institution that is a remnant of colonial 

South Africa, as well as an extension of the apartheid government.  A magistrate is remembered as an 

employee that teamed up with the prosecution and police force to oppress and ensure enforcement of the 

regime‟s fundamental principles.  He held that a “magistrate” is a position or title akin to a government 

employee with some judicial or quasi-judicial function that is to answer to the Department of Justice. 

The ANC (the ruling party)‟s stance on these issues is well-documented. One has to merely refer to the 2007 

discussion document13 to find reference to the Harare Declaration of 1989 [Par. 6(e)], 1997 Mafikeng 

Conference and the 2002 Stellenbosch Conference (Par. 3).  This brings us back to the beginning of this 

paragraph as to why the process should not be further delayed or worse.  

Paragraph 10 thereof states, “specifically, the Mafikeng Conference resolved ... to rationalize the Magistracy 

and the Judiciary [note the 2 (two) very distinct entities and references] in a single Judiciary.” 

                                      
13 ANC 2007 discussion on Transformation Policy:  Section 3:  Transformation of the Judicial System. 
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Paragraph 13 of this report14 makes it clear that there shall be a single Judicial System with the 

Constitutional Court at the apex thereof.  It envisaged Judicial System has not been fully accomplished in 

that there are: 

 Separate procedures in respect of the appointment of Magistrates and Judges; 

 Differences in handling of complaints against Magistrates and Judges; 

 Paragraph 15:  “To be appointed and regulated by a uniform body of rules, standards and norms 

which regulate the hierarchy within the Judiciary”. 

Substantive improvement is not required.  What is required is a single Judiciary with the protection and 

independence it deserves as pointed out and defined by the learned Moseneke DCJ.  There is no more scope 

for a play of semantics and a single Judiciary as intended and as understood by its ordinary logical meaning 

is to be established now.  There is no valid reason that can hold water as to why it should be delayed or not 

attained at all. Paragraph 22 and further15 refers only to “the Judiciary”.  We are collectively referred to as 

Judicial Officers, hence Judiciary.  

Paragraph 24(c)16 takes it one step further, the ultimate objective, in that the rules of Court are fragmented 

with different rules for different Courts in respect of similar matters, with disparate standards of access to 

justice. 

At a meeting between Magistrates, Judges and Politicians at Centurion,17 Adv. George Bizos (SC) proposed 

that Magistrates be referred to as District Court Judges in future. He referred to Britain and other 

countries, and further advised the meeting that Magistrates in Britain that are so referred to are not legally 

trained.   

Present at such meeting were Adv. Johnny de Lange, Ngoepe JP as well as other High Court Judges and 

several Politicians.  There were no objections and this would have been taken forward as part of the Single 

Judiciary Project.  At the same colloquium Dennis Davis J did a presentation on the German legal system and 

the career path from Lower Court Judge to Higher Courts with reference to a single Judiciary.  He re-

iterated what Adv. Bizos had said.  Judge Davis not only agreed with Adv. Bizos, but, in fact, promoted it and 

hailed it as a very good proposal.  We have to add that India follows the same principle of ascendancy, as do 

the German system.   

                                      
14 See footnote 11 supra 
15 See footnote 11 supra 
16 See footnote 11 supra 
17 That was at the 2002 Department of Justice Colloquium, Centurion. 



Page 16 of 26 
 

Prof. Cheryl Loots has been active and vocal since 2000 in her attempts to promote the principle that 

Judicial Officers in the Lower Courts be referred to as Judges.  At the time, she was part of the Policy Unit 

and was working on the Draft White Paper on a Single Judiciary. 

Japhta J of the Constitutional Court addressed the Annual General Conference of the Eastern Cape Branch of 

JOASA and referred to the said colloquium and an Imbizo.  It was emphatically stated that the title of Judge 

should be extended to all Judicial Officers in South Africa as a matter of urgency.  He unambiguously stated 

that there was absolutely no resistance from the higher echelons of the Judiciary.   

 

At the CMF (Chief Magistrates Forum) meeting of 16 July 2010, Mr. Skosana from the Department of Justice 

and Constitutional Development was present.  He briefed the meeting on the Superior Courts Bill and the 

Constitution (19th) Amendment Bill18.  The following was pointed out: 

 No Lower Court Bill has been drafted nor embarked upon 

 The Magistrates‟ Courts Act, (Act 32) 1944 will be redrafted and refined ... and added as a separate 

chapter to the Superior Courts Bill of 2010, where after the name of the latter Bill will be amended to 

the South African Courts Bill 

 That he could not explain the differences in the Bills which were submitted for comments during 

December 2009 and those now published. 

The current drafts of these Bills ominously remove any constitutional amendment relating to Lower Court 

judicial officers and refer same in reservation to an Act of Parliament.  This cannot be found to be sound, nor 

in the spirit of what is to be achieved.  The Lower Court‟s Judiciary‟s right to constitutional protection and 

the entrenchment thereof, is totally disregarded.  This is in stark contrast to amendments affecting the High 

Court. Again, there is no reason to delay the matter, or to have these issues dealt with by means of an 

ordinary Act of Parliament. The Bills in present form detract completely from the spirit of a single Judiciary 

and inexplicably sharply diverts and shockingly differs from the proposed Bill (December 2009).  This has to 

be re-dressed as a matter of urgency.  All judicial officers deserve the same level of protection.   

The Minister of Justice and Constitutional Development was quoted in an interview with Eyewitness News on 

25 August 2010 as saying, “... the country would need to appoint new Judges as the Criminal Justice System 

is improved and cases are speeded up.”  We do not deny that there is a shortage of Judicial Officers in the 

                                      
18 Minutes of the Ad Hoc meeting of the Chief Magistrates‟ Forum:   16 July 2010:   East London. 
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country, but first priority is to realize that the capacity is available; that the morale among judicial officers is 

to be addressed positively; that a stream-lined, happy and single Judiciary would go a long way in addressing 

his concerns.  Once this goal is achieved, regard can be had to where the need lies towards further 

appointments.  In reality, it may ring true that more judges are required at Lower Court level to effectively 

cope with the anticipated “improvement” and “speeding up” in the system. 

 
7. CONCLUSION: THE PROPOSED BILLS: DISECTED AND COMMENTED ON: 

 
[1]  The main focus of this part of the comment is on clause 11 of the Constitution Amendment Bill, the 

purpose of which is explained in paragraph 2.8 of the Memorandum that accompanied the Bill when it 

was published in the abovementioned Gazette. The stated purpose is to facilitate the involvement of 

the Judicial Service Commission in the appointment, promotion and transfer of judicial officers of 

the Lower Courts. To this end clause 11 envisages an amendment to section 178 of the Constitution. 

 

[2]  An aspect which makes it difficult to comment, however, is the absence of any clear indication of 

whether or not the Magistrates Commission will continue to exercise some or any of its current 

powers and functions (or is to be vested with new ones) if the amendment were to be passed. For 

this reason this comment is based on the hypothesis that the amendment is informed by resolutions 

made at the ruling party (ANC)‟s 52nd National Conference in 2007 concerning transformation of the 

judiciary and it is, therefore, in some respects speculative. 

 

[3]  Comment on the Superior Courts Bill will be made separately below. 

 

 

Comments on the Constitution Amendment Bill 

 

[4]  The ANC (ruling party)‟s resolutions: 

“TRANSFORMATION OF THE JUDICIARY 

NOTING THAT: 
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1. A number of the issues regarding the transformation of the judiciary that were decided upon at the 

National Conferences held in Mafikeng and Stellenbosch, and the 2005 National General Council have 

not yet been implemented.  

2. Implementation of these decisions is long overdue.  

3. There have been processes undertaken by both the executive, as well as the legislature, to consult 

all relevant role players, including the judiciary, on these policy issues, over a very lengthy period. 

RESOLVES THAT: 

1. A single, integrated, accessible and affordable court system must be established, including the 

integration of the Judicial Service Commission (JSC) and the Magistrates Commission (MC) 

into a single appointment mechanism and the establishment of a single grievance procedure 

for judicial officers.  

2. The Constitutional Court should be the highest (apex) court for all matters, constitutional and non-

constitutional, with the Supreme Court of Appeal (SCA) as an intermediate court of appeal, with the 

proviso that this should not lead to undue delays in the hearing of appeals. Decisions of the SCA will 

be final if the Constitutional Court does not grant leave to appeal in a matter. Full bench appeals at 

the level of the High Court should be abolished and circuit courts shall be introduced at the level of 

the Supreme Court of Appeal. (SCA).  

3. The High Court system should be rationalized into a single High Court, with each province having, at 

least, a division of the high court, and the courts of appeal should be structured as described in 

paragraph 2. Each division of the High Court should have a single Judge President and a single 

territorial area of jurisdiction.  

4. Skills resulting from specialization must be retained as we move towards a single, integrated, 

streamlined court system. Therefore, specialist skills must be retained, but located within the single 

court system, for example, the Competition Appeal Court, the Electoral Court and Tax Courts must be 

so integrated. The Labor Appeal Court should be integrated into the SCA, as a separate chamber. The 

Labor Court should be integrated into each division of the High Court, possibly as separate 

Chambers. The creation of further specialized courts outside the single court system should be 

discouraged.  
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5. Judicial training and skills development of our judiciary is non-negotiable and must be vigorously 

pursued. Appropriate mechanisms must be urgently established to pursue the priority of 

establishing an adequate pool of judicial officers who are steeped in and reflect the progressive 

values of our constitution.  

6. The re-demarcation of courts to enhance access to justice, especially in rural areas, must be 

urgently expedited. Magisterial Districts must be re-demarcated by taking into account the 

boundaries of the other levels of government, especially municipal boundaries and the distribution of 

courts in accordance with population demographics, especially in previously disadvantaged and 

marginalized communities. Out-dated court descriptors (titles / descriptions) should be renamed. 

The various jurisdictions, mandates, boundaries etc. must be rationalized, integrated and aligned.  

7. A new layer of Regional Civil Courts should be established by extending their jurisdiction to civil law 

matters; the functions of the old "black" Divorce Courts must be taken over by the new Regional Civil 

Magistrates Courts.  

8. "Community" courts, municipal and small claims courts must be promoted and expanded where 

practical and practicable.  

9. There must be an alignment of traditional courts with our new constitutional dispensation and 

particular attention must be paid to the incorporation and development of our indigenous law  

10. There needs to be an integrated system of court governance, within a single judiciary, with the Chief 

Justice as the head of the judiciary.  

11. Whilst justice is an exclusive national competency, there is a need to look at the matter carefully in 

the context of co-operative governance with particular reference to access and equity. We reaffirm 

the need for everyone to respect the rule of law and the independence of the judiciary, especially in 

so far as the adjudicative function of the courts is concerned. The judiciary must adjudicate without 

fear, favor or prejudice, but should also respect the areas of responsibility of other arms of the 

state and not unduly encroach in those areas.  

12. The principle of separation of powers and the independence of the judiciary must be respected by all 

spheres of government. In this context:  

a. The Chief Justice, as head of the judicial authority, should exercise authority and 

responsibility over the development and implementation of norms and standards for the 
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exercise of all judicial functions, such as the allocation of judges, cases and court rooms 

within all courts in the court system.  

b. The administration of courts, including any allocation of resources, financial management 

and policy matters relating to the administration of courts, are the ultimate responsibility of 

the Minister responsible for the administration of justice. 

13. There must be a single rule-making mechanism for all courts, which is inclusive of all role players, to 

process rules through the Rules Board, which is a specialist advisory body consisting mainly of legal 

practitioners, with the rules being approved by the Minister and Parliament, and in the process of 

adopting rules to allow for public participation.  

14. Every person must enjoy the right to use an official language of his or her choice in all court 

proceedings of first instance. Interpretation services must be provided, as far as is possible, where 

the language in criminal proceedings is not the accused's official language of choice or is conducted 

in a language he or she does not understand. In the case of an appeal / review against the findings 

of the court of first instance, the record must be typed in English, for use in the court of 

appeal/review. Any written court process (for example, a summons or writ of execution) should be 

produced and printed in English and, if it is the wish of a litigant, in one other official language, as 

prescribed.  

15. This resolution, including past resolutions, must be urgently implemented by the end of the present 

term of government.” 19 

Resolution 1 envisages the integration of the Judicial Service Commission (JSC) and the Magistrates 

Commission (MC) into a single appointment mechanism and the establishment of a single grievance 

procedure for judicial officers.  

[5] It seems certain that resolution 1 above and the proposed amendment (see section 178 (4) (b) of the 

Constitution in clause 11 (c) of the Bill) both have their origin in the principle underlying the provisions of 

section 174 (7) of the Constitution which provides: 

                                      
19  Copied from 
http://www.anc.org.za/show.php?doc=ancdocs/history/conf/conference52/resolutions.html#governance  

http://www.anc.org.za/show.php?doc=ancdocs/history/conf/conference52/resolutions.html#governance
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“Other judicial officers must be appointed in terms of an Act of Parliament which must ensure that the 

appointment, promotion, transfer or dismissal of, or disciplinary steps against, these judicial officers 

take place without favor or prejudice.”  

Clause 11 (c) proposes the insertion of section 178 (4) (b) as an amendment to the Constitution. The latter 

provides: 

“National legislation referred to in paragraph (a) must make provision for the Commission to be involved 

in the appointment, promotion and transfer of judicial officers of the Lower Courts, and the 

establishment of a committee and sub committees comprising members designated by the Commission 

and other co-opted members in order to facilitate that involvement.” 

Whilst on the one hand the entrenchment, in the Constitution, of the protection of the appointment, 

promotion and transfer of judicial officers of the lower courts under the auspices of the Judicial Service 

Commission should be welcomed as a further evolutionary advancement for the purpose of 

strengthening the judicial independence, the omission on the other hand, in the proposed section 178 (4) 

(b) of the Bill of the equally important protection for those judicial officers against removal from office 

by way of disciplinary steps and dismissal as envisaged by section 174 (7) of the Constitution is 

deafening. Protection against removal from office lies at the heart of judicial independence.20 The 

security of tenure for such judicial officers which would be afforded by such protection, one would 

expect, could be attained by inserting the terms “or dismissal of, or disciplinary steps against” in section 

178 (4) (b). The Magistrates‟ Commission is involved, in terms of current legislation, in the appointment, 

promotion, transfer or dismissal of, or disciplinary steps against magistrates and if the integration of 

the Judicial Service Commission and the Magistrates‟ Commission in terms of the resolution is intended, 

it would be natural to involve the Judicial Service Commission in these aspects as well. 

 

A further consideration is the proposed amendment to section 178 (1) of the Constitution by clause 11 (a) 

of the Bill. This would bring about a change in the composition of the Judicial Service Commission so as 

to include the chairperson and deputy chairperson of the committee responsible for the appointment, 

                                      
20Van Rooyen and Another v S and Others 2002 (8) BCLR 810 (CC) at [161] 
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promotion and transfer of judicial officers of the lower courts contemplated under section 178 (4) (b), as 

members. There would be no obvious reason for excluding these persons and therefore the Judicial 

Service Commission from participating in such important matters as the dismissal of, or disciplinary 

steps against judicial officers of the Lower Courts.  The transfer of magistrates, for example, is a 

relatively mundane matter compared to their removal from office and it is therefore not understandable 

why the Judicial Service Commission should, in terms of a specific constitutional amendment, be 

involved in the one but not the other, more crucial matter.  

The Deputy Minister of Justice and Constitutional Development stated:21 

“In the main, the Constitution Amendment Bill seeks to: 

Integrate the Magistrates Commission into the Judicial Service Commission to ensure the harmonization 

of the appointment and disciplinary processes of the magistracy with that of judges. The Magistrates 

Commission is likely to function as it does currently, but as a substructure of the Judicial Service 

Commission.” 

For the foregoing reasons it is submitted that the Judicial Service Commission should be involved in all 

the aspects contemplated in section 174 (7) of the Constitution and that the proposed section 178 (4) (b) 

be amended so as to anchor them all within the Constitution. 

[6] The draft Constitution Nineteenth Amendment Bill, 2009 included the term Judges of the Lower Courts. 

The omission of that term in the current Bill is conspicuous and the reason for the omission is not evident. 

The current Bill refers to “judicial officers of the Lower Courts”. 

Talking of the aims of this Bill, the Deputy Minister of Justice and Constitutional Development stated 

further:22 

“… to convert the magistrates' courts into Lower Courts to form part of a single  

seamless court structure with the Chief Justice at the helm and Judges President heading courts within 

their Division;” 

 

                                      
21 In a speech at a Chief Magistrates‟ Forum on 10

th
 May 2010 held in Cape Town. 

22 In a further speech at a Chief Magistrates‟ Forum on 10
th
 May 2010 held in Cape Town 
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“…to empower a Judge President of a Division to lead and coordinate the  Superior and Lower Court 

judiciary within his/her Division. This will effectively create a seamless, single judiciary;” 

 

“For the Lower Court Judiciary the finalization of the Superior Courts Bill signifies the beginning of 

overhauling the entire Magistrates‟ Courts Act No. 32 of 1944, repealing the Magistrates Act No. 90 of 

1993 as well as amending the Judicial Service Commission Act of 1995 to include the Lower Court 

judiciary." 

 

Clause 1 of the Bill proposes that the Chief Justice is the head of the judiciary.  

The term “judiciary” means judges of a State collectively.23 It is submitted that the term “judicial officers of 

the Lower Courts” does not satisfy the requirements of ordinary grammar so as to render them members of 

the judiciary as envisaged in clause 1 of the Bill. They should simply be accorded the title “judges of the Lower 

Courts” and thereby becoming members of the judiciary of the Republic of South Africa in accordance with 

the meaning of that word in clause 1 of the Bill. To that end it is proposed that the phrase “judicial officers of 

the Lower Courts” in the proposed section 178 (4) (b) of the Bill should be substituted with the phrase 

“judges of the Lower Courts”. 

 

[7] Clause 1 is unfortunately not clearly worded and it is unlikely that the monitoring of norms and standards 

as such was intended (Cf. ANC resolution 12). Norms and standards are tools with which to monitor 

performance. It is accordingly suggested that it should read: 

 

“The Chief Justice is the head of the judiciary and exercises responsibility over the development and 

implementation of norms and standards for the exercise of the judicial functions of all courts.” 

 

Comment on the Superior Courts Bill 

 

[1] Judicial authority is vested in the courts in terms of section 165 (1) of the Constitution and therefore the 

Chief Justice cannot be “the head of the judicial authority”. 

The reference in the preamble to item 6 of section 165 of the Constitution should therefore read: 

                                      
23 Concise Oxford Dictionary, 9

th
 edition 
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“The Chief Justice is the head of the judiciary and exercises responsibility over the development and 

implementation of norms and standards for the exercise of the judicial functions of all courts.” 

[2] Clause 11 of the Superior Courts Bill presents some difficulties: 

The term “judicial officer” is defined in clause 1 of the Bill with reference to section 174 (1) of the Constitution, 

which postulates the application of a value judgment (compliance with specified criteria) in respect of a 

prospective candidate for appointment to judicial office, whereas the terms “judicial officers” in the context 

of clauses 11(1), (3), (6) (c) and (d) and “judicial officer” in clauses 11 (4) (a) and 11 (6) (e) (ii) obviously 

connote serving judicial officers holding a permanent appointment who have met the requirements of section 

174 (1) of the Constitution for such appointment.  If a definition of the term is deemed necessary it is 

suggested that a reference to judicial officers presiding in the courts referred to in clause 2 (a) and (b) of 

the Constitution Amendment Bill would be more appropriate. 

 

[3] Clause 11(1) gives no indication as to the circumstances in which consultation regarding  the matters 

referred to therein should take place and at the same time the convening of a forum of judicial officers for 

the purpose of consultation is entirely within the Chief Justice‟s discretion. The obligatory participation of 

representatives from the lower courts in consultations regarding matters affecting them, therefore, is only 

triggered if and when the Chief Justice does decide to consult on a matter. The exception hereto would seem 

to be where a written protocol or directive is issued (see clause 11 (5) (a) of the Bill). It would therefore be 

preferable if consultation was the norm (i.e. obligatory in all respects) or alternatively, if the instances when 

consultation is mandatory are specified. 

 

[4] The word “exercises” in clause 13 (1) (b) ought to read “exercise”. 

 

[5] The word “perform” in clause 16 (1) (c) ought to read “performs”. 

 

GLOSSARY: SOME DEFINITIONS TO PONDER ON: 

1. JUDICIAL OFFICERS: 

a. ACT 108 OF 1996, THE CONSTITUTION OF SOUTH AFRICA: SECTION 174 

“(1) Any appropriately qualified woman or man who is a FIT AND PROPER PERSON may be 
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appointed as a Judicial Officer …; 

(2) The need for the Judiciary…;” (my emphasis) 

(3) to (6) Deal with the appointment of the top ranking Judicial Officers and Judges below; 

(7) “Other Judicial Officers …” clearly defines the present conundrum in that “Judicial 

Officers” and “Judiciary” refer to present Judges and Magistrates collectively. 

 

b. legal-dictionary.thefreedictionary.com/Judicial + officer 

“To make a decision or reach a conclusion after examining all the factual evidence 

presented. To form an opinion after evaluating the facts and applying the law … a public 

officer … preside over and … administer the law in a court of justice; one who controls the 

proceedings in a courtroom and decides questions of law or discretion.” (Also used with 

reference to “Judge” which clearly applies to our courts; from District Court to 

Constitutional Court.) 

 

c. en.wikipedia.org/wiki/Judicial_officer 

“… responsibilities and powers to facilitate, arbitrate, preside over, and make decisions and 

directions in regard to the application of the law.” 

 

 

2. JUDICIARY 

a. en.wikipedia.org/wiki/Judiciary 

“… (also known as the Judicial System or Judicature) … system of courts that interprets and 

applies the law in the name of the sovereign or state … mechanism for the resolution of 

disputes … generally does not make law … or enforce law … interprets law and applies it to 

the facts of each case … ensuring equal justice under law … court of final appeal … together 

with lower courts … refer collectively to the personnel … who form the core of a judiciary … 

as well as the staffs who keep the system running smoothly.” 
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b. law.yourdictionary.com/judiciary 

“The Court System; 

   The Branch of Government in which Judges serve; 

   Collectively, the Judges in a particular court system or in all court systems” 

 

c. wordnetweb.princeton.edu/perl/webwn 

“Persons who administer justice; 

  The system of courts that administer justice and constitute the JUDICIAL BRANCH of 

GOVERNMENT.” 

 

d. www.capegateway.gov.za/eng/directories/glossary/J 

“The courts that enforce laws and protect the rights guaranteed in the Constitution. This 

branch of Government is independent from the Legislature and the Executive.” 

 

e. www.oup.com/uk/orc/bin/9780199556625/01student 

“The collective name for those who hold a Judicial Office. It ordinarily refers to a District 

Judge, Circuit Judge or member of the Senior Judiciary.” 

 

We will be willing to make oral submissions to the Parliament (parliamentary committee) on top of these 

written submissions. 

 

Regards, 

 

 

__________________________ 

VINCENT RATSHIBVUMO 

PRESIDENT - JOASA 

http://www.capegateway.gov.za/eng/directories/glossary/J
http://www.oup.com/uk/orc/bin/9780199556625/01student

