









SC 14

SUBMISSION TO THE HONOURABLE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITITIONAL DEVELOPMENT ON THE CONSTITUTION SEVENTEENTH AMENDMENT BILL AND THE SUPERIOR COURTS BILL 

(B 6 AND B 7 – 2011)

Introduction:

Thank you for the opportunity to amplify a few concepts that may benefit the Honourable Committee in deliberating these specific Bills. 

It is my submission that in general the proposed legislation is a giant step forward in order to:

1. Protect the separation of powers as stated in the Constitution of 1996 and will avoid any possibility of tensions between the Executive, Legislative and Judiciary.

2. Align the court procedures.

3. Ensure that all courts are subjected to the supremacy of the Constitution of 1996.

4. Amplify the position and mandate of the Chief Justice regarding his role in the judiciary and so create a co - ordinated approach to the judiciary that is currently only inferred by the title of Chief Justice and fragmented in many pieces of legislation. 

5. Creating certainty and an environment of trust.

My submission will deal in short with certain sections of the Amendments and most importantly on the issue of accountability and communication between Courts.

Background:

My submission on the proposed amendment of section 8 of the Judges Remuneration and Conditions of Employment Act, 47 of 2001 contained certain views that may also be applicable here. At the oral submissions on that proposed amendment it was suggested that certain of my views should be submitted for discussions under the Constitution Seventeenth Amendment Bill and the Superior Courts Bill.

Specific submissions on the Superior Courts Bill:

1. Clause 4(1)(a) – The number of Constitutional Court Judges are limited to eleven judges, including the Chief Justice and Deputy Chief Justice.

It is my submission that the reference to a specific number of constitutional Court Judges in the Bill may limit the growth of the Constitutional Court. The Constitutional Court now becomes the highest Court in the Republic and as such may hear a wider range of cases in terms of the amendment to Section 167(3) of the Constitution.

It is submitted that the number of Constitutional Court Judges be governed by regulation made in terms of Clause 29 of the Superior Courts Bill. The relevant Minister, the State President and the Chief Justice should approve the number of judges. This will then require a further amendment to Section 167(1) of the Constitution already before The Honourable Committee by deleting reference to the number of judges in that section.   

2. Clause 5 (1)(a)(iii) – “So many other (Supreme Court of Appeal) Judges as may be determined in accordance with the prescribed criteria….” 

It is my submission that the word “prescribed criteria” is too vague. It is submitted that the “prescribed criteria” be replaced with “the rules of the Court” The rules will be then be subject to scrutiny as per the Bill

3. Clause 7 - The heading refers to Circuit Courts.  
It is submitted that the heading is ambiguous as the wording of the section excludes certain courts, for example the Constitutional Court which is excluded in terms of Clause 4 of the Bill.

It is submitted that the heading should be amplified to read “ Circuit Courts for the Supreme Court of Appeal and other High Courts” 

4. Clause 8 – Clause 8(1) creates optional (my emphasis) consultative forums to enable the Chief Justice to perform his duties in terms of this specific clause of the Bill. 

It is my submission that certain of the forums should be compulsory. The mandate as referred to in Clause  8(2), 8(3), 8(4) and 8(6) cannot be managed without regular consultation and decision making on the way forward. I am of the opinion that a management committee, or executive committee be created consisting of the Heads of Court as per the definition in the Bill. These persons should then meet at regular intervals to inform, manage and discuss and agree matters of importance.
I also submit that the forums mentioned in clause 8 (1), 8(2), 8(3) and 8(4) be extended to enable consultations by the Chief Justice or Heads of Courts with other institutions or bodies who forms part of the judicial system and who may contribute to the success and efficiency of the whole system. For example, the various branches of Department of Justice such as the National Director of Public Prosecutions, Master of the High Court, Registrar and others. I submit that open communication with these bodies will lead to an improvement in statistics as reflected in the progress report of the National Prosecuting Authority.

I want to submit that regular compulsory communication forums between Heads of Court will ensure clarity, alleviate problems and ensure a single vision between role players. 

It is my submission that clause 8 (2) and 8(6) should include the obligation by the Chief Justice and/or the Heads of Court to ensure that vacancies on the judiciary be filled speedily and efficiently within the procedures as stated in the Constitution.  The Chief Justice as Chairperson of the Judicial Services Commission may call a meeting at any time to evaluate and recommend the appointment of judges. 

It is my submission that Clause 8(3)(b) should be amplified to incorporate the duty on the Chief Justice, or other Heads of Court to report any matter of any Judge infringing on the dignity of the Courts, or of the judiciary, to the Judicial Services Commission for action in terms of the Judicial Services Commission Act 1994. 

5. Clause 12(1) – states that at least 8 Constitutional Court judges must hear a matter.

It is my submission that this number of judges be decreased to 5, which is similar to a full bench of the Supreme Court of Appeal. This should provide for the possibility to hear more cases and operate two Courts at the same time.

The statistics of the Constitutional Court indicate that only 24 judgments have been handed down in 2010 and 22 cases to date in 2011.  This and the possibility that the Court terms would be extended from the current 20 weeks per year should improve the capacity of the Court without the need for the appointment of further Judges.

This will also align the Court for a bigger workload as envisaged in the proposed amendment to Section 167(3) of the Constitution.  

6. Clause 17(1)(a)(ii) – “There is some other compelling reason why the appeal should be heard” 

It is my submission that the words are not only vague but could also become a minefield of uncertainty and last resort of reasons why a matter should go on appeal. The wide definition created may over burden the various Courts of Appeal.

It is my submission that the terms should be narrowed down to reasons of fact and matters of law only. 
7. Clause 19(b) – This clause deals with the power of an appeal court to receive further evidence. 

It is my submission that this provision should be dealt with on an exceptional basis and after careful evaluation. It is suggested that the power to call for supplementary evidence on appeal be limited to cases where the majority of judicial officers presiding over the matter is of the opinion that an injustice will be committed should the further evidence not be heard.

Specific submissions on the Constitution Seventeenth Amendment Bill: 

Section 175(2) – The appointment of acting judges after consulting the “senior judge”

It is submitted that the word senior judge be changed to Head of Court who is defined in the Superior Courts Bill as the Judge President of the Division.

It is further submitted that Section 175 should specifically provide for the appointment of Supreme Court of Appeal acting Judges.

It is also submitted that it should be regulated that when appointing acting judges that preference be given to judges who have to render a service until the age of 75. These persons have a wealth of judiciary and legal experience, they have knowledge of the Bench and the costs of their services are already paid for.
General remarks on the Constitution Seventeenth Amendment:
It is my submission that the ambit of Section 176(1) of the 1996 Constitution be revisited during the Seventeenth Amendment.  It is my submission that the Constitution provides for a 12-year term of office, and that no other Act may change the essence of the provision. 

I would suggest that the term of office be made 15 years for all Constitutional Court Judges.  It may then also be decided by Parliament that a provision be made for a separate dispensation for a Chief Justice appointed close to the end of such Chief Justices term of office.

I would then submit that the Judges Remuneration and Conditions of employment Act of 2001 be cleaned up to reflect the general objectives of the said act which is to provide for matters incidental to the office of the Judiciary.
Matters of accountability:

The proposed amendments to the Constitution and the Superior Courts Bill give greater and more wide-ranging powers to the Chief Justice. 

The proposed amendment to Section 165(6) of the Constitution read with clauses 2 and 8 of the Superior Courts Bill now defines the tasks and duties of the Chief Justice. The Superior Courts Bill also has a financial impact on the Government.

Clause 10 of the Superior Courts Bill provide only for financial accountability. The responsibilities of the Chief Justice and Heads of Court are now more far reaching than only financial responsibilities.

It is my submission that the stakeholders in the judiciary be identified. I submit that the stakeholders are:

1. The State President, 

2. The Minister,

3. The Judicial Services Commission who has the right to recommend the appointment of judges and take disciplinary action against them, 

4. Parliament via the Honourable Portfolio Committee.

I therefore suggest that reports on the activities of the judiciary be submitted on a bi annual basis to these stakeholders. The report should set out the exact position of, and contain information on the aspects covered in clause 8, and especially clause 8(6) of the Superior Courts Bill. The financial position of the judiciary should also be covered. 

These reports will be for information purposes and should not be viewed as having an impact on the segregation of powers. The teeth in the reporting would lie that any interested party can formulate a complaint of non-performance against a Judge to the Judicial Services Commission who would be able to take the necessary action.

Summary:
It is submitted that the proposed amendments to the Constitution and the Superior Courts Bill will be to the advantage of the efficiency of the Judiciary. A few changes were suggested to ensure better understanding and clarity.

It was also suggested that compulsory forums be created to further align of communication and to manage the judiciary on principles provided for in this Bill.

It was further submitted that the new powers of the Chief Justice and Heads of Courts should be subjected to a form of accountability to the identified stakeholders in the form of activity reports to ensure that all groups involved with the judiciary can be efficient in their duties towards the judiciary.

Appearance before the Committee:

I will avail myself should the Honourable Committee require me to amplify my written submissions in person on the matter contained in this document or any other matter the Honourable Committee may wish.
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