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        21 July 2011 
 
Dear Sirs 
 
Re  Constitution Seventeenth Amendment Bill [B6 – 2011]  
 

1. The Centre for Constitutional Rights (the Centre) is a non-profit organization dedicated to 

upholding the Constitution1. To this end, the Centre seeks to promote the values, rights and 

principles in the Constitution; monitor developments, including draft legislation that might 

affect the Constitution; inform people and organizations of their constitutional rights; and 

assist people and organizations to claim their rights. The Centre accordingly welcomes the 

opportunity to make submissions on the Constitutional Amendment Bill, 2010 (the Bill) as the 

Centre is concerned that the proposed amendment will bring about changes to fundamental 

constitutional principles, necessitating further far-reaching amendments to the Constitution. 

 

2. Amendments to the Constitution should be carefully guarded against for two reasons. Firstly, 

the Constitution is the supreme law of the land which prescribes the principles and values 

which should both inform and define our constitutional democracy. Secondly, it is the 

outcome of long and arduous negotiations by all the major parties in our country, all of which 

had to make difficult compromises. It is thus a national compact which embodies the sum of 

rights and duties which the collective founders of our new democratic order, in their wisdom, 

felt was necessary for a democratic and just society which would improve the quality of life of 

all citizens and actualize each person’s potential. Accordingly, amendments should be with 

compelling justification, should be premised on sound constitutional principles and should be 
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effected as a measure of last resort. This is particularly so when the amendments have 

bearing on one of the vital features of the Constitution, such as the structure of the judiciary. 

 

3. The Centre notes that the proposed amendments seek to clarify the leadership role of the 

Chief Justice, to provide for a single High Court, to accord the Constitutional Court the status 

of the apex court for all matters, to regulate the jurisdiction of the Constitutional Court and 

the Supreme Court of Appeal, to provide for lower courts, to provide for the appointment of 

an acting Deputy Chief Justice and to regulate the composition and functions of the Judicial 

Service Commission. Certain of these aspects are to be welcomed. However, the Centre is 

concerned with certain specific clauses, which, for ease of reference, will be dealt with ad 

seriatum. 

 
4. Ad clause 1 (Amendment of section 165 of the Constitution): 

The Centre welcomes the appointment of the Chief Justice as head of the Judiciary as this 

entrenches the institutional independence of the judiciary and ensures no interference by 

other arms of government. Moreover, it serves to safeguard that independence by clarifying 

the role of the Chief Justice over the administration of justice.  

 

5. Ad clause3 (Amendment of section 167 of the Constitution): 

The Centre does not oppose the notion of a single apex court.  However, the Centre is 

concerned that insufficient consideration has been given to the practical and logistical 

implications of the proposed change. These would include the increased work load, as also 

the time consuming consequences of perpetuating a distinction between constitutional 

matters and non-constitutional matters, particularly in respect of both direct access and 

direct appeals. In addition, the Centre is concerned that the current composition of the court 

and its modus operandi are not conducive to, or practically feasible for an apex court.  

 

More importantly however, the Centre is concerned that the creation of a single apex court 

will amount to a reversal of a very important policy decision taken by the Constitutional 

Assembly and will undermine a valuable constitutional purpose sought to be achieved by the 

framers of the Constitution.  

In an insightful article, the Hon Mr Justice Farlam expresses it as such: 

“The Constitutional Assembly was faced with a choice: either to have a single apex court, 
such as is found in the United States or Canada (in other words, a court such as is now 
proposed) or to follow a growing trend in modern constitutions elsewhere in the world and 
to make provision for a specialist constitutional court which is separate from the courts of 
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ordinary jurisdiction and which is concerned only with constitutional matters.  After careful 
and thorough consideration it was decided to follow the modern trend and to establish a 
separate constitutional court.  This trend has been followed in over 40 countries, including 
Austria (the first in 1920), Germany, Italy, Spain, Portugal and Belgium. 

  
The decision was also made to incorporate, with adaptations, a number of features to be 
found in the German Constitution, e.g., a special appointment procedure which gives 
recognition to the fact that many of the decisions to be made by the Court relate to 
constitutional issues which are closely bound up with socio-political issues.    Another 
feature taken over from Germany was the idea that judges of the Constitutional Court are 
appointed for a single non-renewable term (12 years in Germany, now 12 to 15 years in 
South Africa, depending on the circumstances).   The thinking behind this was based on an 
acceptance of the fact that, as many decisions of  the Constitutional Court depend in the 
last analysis on socio-political questions, it is important   that socio-political attitudes that 
found favour years ago should not continue to be determinative of decisions of the top 
court.”2 

 
The Centre is also concerned that the existing appointment criteria and terms of office of our 

Constitutional court judges do not support the requirements of a single apex court. 

 

The present appointment criteria for Constitutional Court judges are premised on an 

understanding that the Constitutional Court’s jurisdiction would be confined to constitutional 

matters. As a result, in determining the suitability of a judge, greater emphasis was placed on 

their competence to decide constitutional issues and human rights issues as opposed to their 

competency in adjudicating on matters involving questions of the common law and 

commercial law, and especially the more esoteric and specialized branches of law such as 

Intellectual Property, Income Tax Law and Admiralty. 

 

Given the fixed non-renewable term of office of the Constitutional Court judges, it will mean 

that over twelve to fifteen years there will have to be a changing of the guard. As pointed out 

by Judge Farlam, this has a distinct advantage where constitutional cases are concerned as it 

removes the potential of enduring dogmatic stasis. However, where constitutional 

considerations are not present, the disadvantage is the loss of sorely needed stability, skills 

and experience 

 

The Centre is thus of the view that if cogent reasons are found to support the notion of a 

single apex court, then the proper establishment of an apex court should be accompanied by 

a full consideration of its appropriate composition, appointment criteria and the way it 

                                                 
2
 “Why fix something that ain’t broke?”Justice Ian G Farlam The Argus 13 April 2011   
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should sit. The Centre is alive to the possibility that such considerations may well necessitate 

further amendments to the Constitution, which should not be introduced on an ad hoc basis.  

 

6. Ad clause 9 (Amendment of section 175 of the Constitution): 

The Centre welcomes the substitution of the proposed s175 of the Constitution, which 

ensures that the appointment of an acting Deputy Chief Justice, as given the increased role 

envisaged for the Chief Justice, particularly in the administration of justice it is imperative 

that there is a suitable person to act when the Chief Justice and the Deputy Chief Justice are 

both absent.  

 

7. Ad clause 10 (Amendment of section 178 of the Constitution): 

The Centre supports standardising the appointing body for all of the judiciary. The Centre 

accordingly supports the clause in principle. However, (and once again), the Centre is 

concerned that insufficient consideration has been given to the effect of the increased 

workload, which may render the Commission unworkable. The Centre also questions whether 

the Commission is institutionally designed or has adequate resources to perform an 

enhanced mandate. An important aspect of the Commission is that the Commissioners are 

not full-time administrators, and are in fact all involved full-time with another profession. In 

addition, the Centre is concerned with the notion of vesting the primary responsibility for the 

selection of judicial officers in an undefined committee. It is also not clear what the 

relationship between that Committee and the JSC will be or who will carry disciplinary 

responsibilities. These are currently carried by the Magistrates Commission. Neither is it clear 

what the relationship will be between the committee and the Commission. The structure, 

composition and these relationships should be dealt with in this clause. 

 

8. The Centre would like to contribute positively to the finalization of this Bill. If it is felt that oral 

submissions will be of assistance, please do not hesitate to call on the Centre. 

 

Yours faithfully, 

 

Adv N de Havilland 

 Director 

 


