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1. SEPARATE COURT TO DEAL WITH MUSLIM MARRIAGE MATTERS
1.1  The former and late  Chief Justice the Honourable Ismail Mohamed while he was chairman of the South African  Law Commission  concluded the report of the Commission deliberating on Muslim Personal Law(MPL) a decade or more ago that the ideal way to give legal consequences to Muslim Marriages and matters relating to MPL was to introduce a separate court  - what the previous draft of the Superior Courts Bill 2010 called a Special Matters Court. The “Separate Court” was not proceeded with at the time  because of limited state resources. Because he was himself a Muslim, Chief Justice Ismail Mohamed had a deep and specialist knowledge  of the religious marriage  laws of  Muslims  and must have influenced the Commission to come to this conclusion. The Commission must also have been persuaded to do so because the Chief Justice must have convinced them that no Muslim irrespective of their school of thought will have a quarrel with such a judicial finding  and that the introduction of a separate court manned by a Muslim Bench will be a stepping stone to address the imbalances of the past in regard to the absence of the legal consequences for their religious marriages which has caused much hardship to many Muslims in South Africa.
“ The ideal method of legally enforcing Islamic marriages is through the establishment of  separate courts presided over by competent Qadis (judges) who are expert jurists in Islamic law but not know possible because of limited state resources.”
 (SALC report:  Chapter 5 Clause 5.1 ‘ the rationale behind and the principles underlying the draft Bill on Muslim Marriages’. ) 
1.2   I was part of a delegation of the Islamic Unity Convention in 1995 which requested interim arrangements prepared by Sheikh Dr  Abdul Kariem Toffar its chairperson and supported by Robben Islander Imam Achmat Cassiem who was also part of the delegation  to give legal consequences to Muslim Marriages   from former and late Minister of Justice the Hon Dullah Omar and senior officials of the Department of Justice. The Minister suggested that we wait for legislation reforming our court structures (Superior Courts Bill) and therein find the space for the separate court recommended by Chief Justice Ismail Mohamed.  Soon after this meeting judges dealt with MPL matters more vigorously  than it was done in the past and there was a flurry of judgements  many which also concerned expert jurists in Islamic law as not being religiously compliant. It is these cases that AL JAMA-AH wants to be dealt with by a separate court or a separate roll.  
1.3   ALJAMA-AH registered as a national political Party in 2007 and took up the issue of MPL in 2008 with the Joint  Constitutional Review Committee under the chairmanship of  the Hon Mr S.D. Montsitsi MP. In response to its submission the parliamentary legal advisor Advocate F. S. Jenkins noted  that the MPL Bill was put on hold because of resistance in the Muslim community to the codification of Muslim Marriage Laws and jurisdiction of the High Court. AL JAMA-AH understood this to mean that lawmakers should not dabble in ecclesiastical matters and that Qadis at the level of a judge should adjudicate Muslim marriage matters.
1.4  AL JAMA-AH contested the 2009 national elections and 25947 Muslims voted in favour of its manifesto  pledge to lobby for a separate court as envisaged by Chief Justice Ismail Mohamed. This is the only known attempt to get Muslim views on MPL through the ballot box. An appeal for a Commission of Enquiry was turned down by government because of limited state resources.  
1.5  In December 2010 the cabinet released the Muslim Marriages Bill (MMB) for comment codifying Muslim Marriage law. This has become the most divisive issue in the Muslim Community in its over 300 year history in South Africa. The religious leaders do not agree on even one clause in the Bill. Chief Justice Ismail Mohamed must have had the “wisdom of Solomon” to rather suggest the ‘separate court” as a first step which would build up a body of jurisprudence on Muslim marriages and a Muslim Bench to also  give effect to the diversity in the judicial structure  South Africans  want to be proud of.       
1.6. AL JAMA-AH made a submission on the MMB after wide consultation in the Muslim community in the light of an order of court made by the learned Judge J. Bhika (South Gauteng High Court) that it engages the Muslim community as its only National Muslim Political Party  and  do so.(case 8829/11) The submission motivated the introduction of a 6th specialist court to be named the Special Matters Muslim Marriages Court. 

1.7 If we are granted an opportunity to make a verbal presentation we will show how this separate court will go a long way to alleviate the hardships experienced  by Muslims with regard to the lack of full legal consequences for their Muslim marriages and why provision should be made in the Superior Courts Bill for it and not the MMB which after 15 years has not seen the light of day and is unlikely to do so in the next decade. The National Planning Commission in the Presidents Office is busy with a planning process to give “communities what they want” by 2025. The Muslim Community want a separate court to deal with Muslim Marriage matters. The Muslim Judicial Council (MJC) and the Majlisush Shura Al Islami who have organizational relationships with 95% of the mosques in Cape Town support a separate court. I gave Friday sermons at several mosques in the Western Cape and Gauteng and there was no quarrel with a separate court. The Constitution creates an enabling environment for Muslims to live according to their religious marriage laws and nothing but a bold step by lawmakers will give Muslims the dignity they aspire for.  Muslim kids are born illegitimate because Muslim marriages are still not recognised. When they die one day in spite of being in a Muslim religious marriage their death certificate states “never married” harming their dignity from the cradle to the grave. 
2. CONSTITUTION COURT SHOULD NOT  HEAR APPEALS ON MUSLIM MARRIAGE LAW.
2.1   AL JAMA-AH would also like to ‘HAVE ITS SAY” on why the Constitutional Court should not be the apex court on religious doctrine and more specifically Muslim Marriage Law and rather in these matters   “judicial silence should be the golden rule.”
2.2  Submissions by the best religious minds in the Muslim community made to the SALC under the chairmanship of Chief Justice Ismail Mohamed made it clear that according to the Quran and the sayings of its prophet, Prophet Mohammed(may God’s peace and blessings be upon him)   that only Muslim Qadis(jurists) who are experts in Islamic Law can judge Muslim Marriage jurisdictional matters. This was stated with due respect to other judges. This is a divine order which we are sure the portfolio committee and lawmakers will respect. This position was accepted by the SALC as stated in 1.1. above in spite of other views that Islam was flexible in these matters especially if Muslims live in a non   Muslim country. However South Africa is a country for “all who live in it” so it is not per se not  a non  Muslim country. 
2.3  It is not permissible for referees or assessors to judge.  This is the prerogative of our judges so any judgement made with their assistance is not acceptable with the best intentions in the world because of the doctrinal law that only Muslim Qadis can judge as stated earlier. Referees and assessors may guide judges but the latter still make the judgement and one  must accept their findings. Referees and assessors are not substitutes for judges. 
2.4 It stands to reason that appeals can only be heard by Muslims and that the Constitutional Court should not be the apex court in religious doctrinal matters including Muslim Marriage laws.
3.  PROPOSED AMENDMENTS TO THE  CONSTITUTION 17TH  AMENDMENT BILL

 Amend clause 3 section 167 (3) (b) (1)    to read  …and issues connected with decisions on constitutional matters  excluding religious marriage doctrinal matters so that faith matters from the holy texts are not declared unconstitutional.
4. PROPOSED AMENDMENTS TO SUPERIOR COURTS BILL
4.1. Add to preamble 
 Religious communities will have limited self determination to practice their marriage and family laws without judicial and state interference to promote the advancement and effective participation of national cultural communities in the building of the new society to provide for the fuller development of said communities in relation to the search for harmonious relationships in all religious and cultural sectors of the South African nation to enhance national unity and  nation building.  
4.2 Add to Definitions 
4.2.1 Muslim marriage matters  means matters arising out of a Muslim religious marriage.
4.2.2  Muslim Marriage  Commission (MMC) means Social and Muslim religious and Muslim women stakeholders.
4.2.3 Qadi means an expert Muslim jurist on Muslim marriage matters.
4.3   Add subsection 8 to chapter 2 Clause  (6)
6(8)  Provisions  to incorporate a Muslim Marriage Specialist Court into the High Court of South Africa
6.8.1 Constitution and Seat of Muslim Marriage Special Matters Court
(a)This special division has jurisdiction throughout  the territory of the Republic.
(b) Is seated at the place or places determined by the Chief Justice. 
(c) The Division consists of  

(i)       A  Qadi at the same level as a judge of the High Court  designated by the President of the Republic after consultation with the social and religious partners(MMC)  as the President of the Division
(ii)       Judges of general divisions whose names appear on the list referred to in subsection  6.8.2  that follows
6.8.2        The Chief Justice must from time to time enter the names of judges of   
             The Supreme Court of Appeal and the High Court on a list of   judges       (Qadis) for the hearing of Muslim marriage matters .
The name of a judge may be entered on the list if the Chief Justice is satisfied that a sitting judge has also qualified as a Qadi after recognised training, proven expertise in the field of Muslim marriage matters and has  suitable knowledge and expertise to reside over Muslim marriage adjudication matters and  the list must be published in the gazette.
6.8.3  MANNER OF ARRIVING AT  DECISIONS OF THE MUSLIM MARRIAGE SPECIAL DIVISION COURT

This shall be determined by the Qadi who will issue a practice note.
6.8.4  REPRESENTATION

A Party may be represented by a legal representative or guardians/Imams in the Muslim community in terms of Islamic Law or any other person approved by the Qadi.
6.8.5    APPEALS

Appeals generally will be heard by a Bench determined by the Qadi. 
6.8.6  RULES/REGULATIONS  OF THE MUSLIM  MARRIAGE SPECIAL DIVISION
These will be established by the Qadi for approval by the Chief Justice unless delegated authority has been given.
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