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1.  Introduction 

 

The Catholic Parliamentary Liaison Office welcomes the opportunity to comment on the proposed 

amendments to sections 3 and 8 of the Judges’ Remuneration and Conditions of Employment Act 

47 of 2001. 

 

It is fitting that Parliament is dealing with the envisaged amendments urgently, since anything that 

potentially interferes with the independence of the judiciary must be considered and resolved 

quickly, openly and transparently – and parliamentary public hearings are the best means of 

achieving this. 

 



2. A Minimum Period of Active Service: Chief Justice and President of the Supreme Court of 

Appeal 

 

It is desirable, in principle, that the heads of the two highest Courts should not change too often; 

independence, stability, continuity and the demands of leadership are best served if the person 

concerned knows that he or she will hold the office for a reasonable period of time. At the same 

time, it is undesirable that he or she should become ‘entrenched’ in the post in a way that prevents 

new blood and fresh approaches from emerging. Given these considerations, an effective minimum 

period of seven years, as proposed by the Bill, seems reasonable. We would accordingly support the 

proposed new s 8(a) and (b).     

 

 

3. The Mechanism for Discharge 

 

The proposed s 8(c)(i) provides that a Chief Justice or President of the Supreme Court of Appeal 

who continues to perform active service in terms of s 8(a) or (b) may be discharged by the President 

(of the Republic) if he or she ‘becomes afflicted with a permanent infirmity of mind or body which 

renders him or her incapable of performing his or her official duties;’   

 

This echoes the provisions of s 3(1)(b) of the Act relating to judges serving in the normal course.  

 

Neither the proposed s 8(c) nor the existing s 3(1)(b) set out how it is to be determined that a judge 

has ‘become afflicted’ and ‘incapable of performing’ his or her duties. This is clearly something 

that must be determined in a way that is beyond any suspicion of political interference. The 

Constitution achieves this by requiring a finding by the Judicial Services Commission before a 

judge can be removed from office (s 177(1)(a)). The wording of the present amendment, and of s 

3(1)(b) of the principal Act, leaves the door open for possible speculation about political 

interference.  

 

While there is certainly a difference between the ‘removal’ of a judge and the ‘discharge’ of a 

judge, whether at his or her own request or not, there is no reason why the latter should not also be 

initiated by the JSC. This objective could be achieved by the insertion of the words ‘upon 

recommendation by the Judicial Services Commission’ before ‘be discharged by the President…’ in 

s 8(c)(i).  
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This would remove any grounds for a perception that a judge had been discharged for any reason 

other than genuine incapacity; and would thus further guarantee judicial independence. 

 

 

4. Conclusion 

 

We would be happy to make an oral presentation to the Committee should it wish us to do so. 
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