








JR 3
SUBMISSION TO THE HONOURABLE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITITIONAL DEVELOPMENT ON THE JUDGES REMUNERATION AND CONDITIONS OF EMPLOYMENT AMENDMENT BILL 
(B12 – 2011)

Introduction:

Thank you for the opportunity to amplify a few concepts that may benefit the Honourable Committee in deliberating this specific proposed bill.

I want to state that the views expressed in this document is not intended as any form of criticism against any party, but made merely to address the issues, as I perceive them. 

Purpose of legislation:

It is submitted that there should be distinguished between any legislation passed for the general interest of the society and private legislation to suit a small group or individual in the society.  Any legislation should also be evaluated in the manner it balances the rights and obligations of the community and the manner in which a regulatory framework is created. 

The preamble of the 1996 Constitution states that the Constitution will:

“ Lay the foundations for a democratic and open society in which Government is based upon the will of the people and every citizen is equally protected by the law”

The Constitution also determines in section2 that:

“Any law or conduct inconsistent with it (the Constitution) is invalid and the obligations by it must be fulfilled”

The question should therefore be asked whether this amendment is made to serve the broader public requirement or only a small sector or individual in the public. On this point I would like to amplify certain television reports and the news media. I am of the opinion that the only inference that can be drawn from these media reports is that the purpose of the proposed amendment is merely aimed to provide for an individual.

Please refer to the following media reports –

1. www.news24.com -  3 June 2011 Ngcobo to continue as chief justice

2. www.news24.com -  7 June 2011 Radebe defends Nqcobo’s term extension

3. www.news24.com -  7 June 2011 Chief justice stays on for 5 more years. 

The intention of the Legislator with the current legislation:

Judges are appointed in terms of section 174 the 1996 Constitution.  The service terms are clearly defined in section 176 of the 1996 Constitution.   

It is my submission that the specific ages, and conditions referred to in section 8 of the Judges Remuneration and Conditions of Employment Act of 2001 refers only to the following:

1. It is merely administrative arrangements and this view is supported by the fact that this act refers to retirement provisions, travel arrangements, gratifications at retirement and method of payments.

2. The ages in section 8 refers in my view only to maximum retirement ages which can only be exceeded when the service terms in section 176 of the Constitution is not fulfilled. 

3. The ages in section 8 of the said Act is also in my mind merely has a historical meaning where the retirement ages for the judiciary was respectively 70 and 75 years of age.

It is my submission that the legislator indented a maximum period for judges to serve by inserting section 176 of the Constitution. This is not the only limit set on a service period in the Constitution.  The position of the Honourable State President is also limited by section 88 of the Constitution to a maximum of two terms and limited to 10 years active service.

It is my submission that the legislator set specific terms to ensure:

1. Rotation necessitated by the pressures of the position.

2.  The public interest

3. And the control of power. 

It is therefore my submission that to set a minimum term in a specific position would therefore infringe not only on the original intention of the legislator but also diminish the safeguards of the existing legislation.

Will this bill serve the public interest and maintain the segregation of powers?

It is my submission that the Honourable Committee will have to evaluate not only the proposed Bill in isolation but also whether the current situation will be improved in the interest of the population. I want to humbly submit the following for your evaluation (The sources are quoted where necessary and is in the public domain):

1. Will the Bill enhance the public perception of the judicial system? The public commentary in the news are mostly all negative. (Refer to the internet www.news24.com)
2. Will the trust in the judiciary improve?   The most recent spate of persons taking law in their own hands is an indication of distrust in the legal system. (The incidence where the public neck laced two persons suspected of rape is recalled)
3. Will the session terms of the Central Appeal Court and the Constitutional Court be extended to more than the current 20 weeks per year and the terms of the High Courts to more than 40 weeks per year? Imagine the difference in waiting times to get matters finalized should these terms be made longer. (Respectively Rule 2 of the Rules of the Constitutional Court and Rule 2 of the Central Appeal Court Rules and Chapter 2 of the Practice manual for the Johannesburg Bar Association)

4. Will the number of judgments handed down in the Constitutional Court and the Central Appeal Court increase? The total workload of the High Court is not available or in the public domain, but a little perspective is that 274000 criminal cases were dealt with in 2009/2010. The statistics are as follows:

	Year
	Judgments Central Appeal Court

Number of judges 22


	Judgments Constitutional Court.

Number of judges 11.



	2009
	157  
	32 

	2010
	177   
	24 

	2011 Year to date
	116   
	22 


Information obtained from:

www.constitutionalcourt.org.za

www.justice.gov.za/sca 

5. Will the new format judiciary benefit the National Director of Public Prosecutions to achieve it caseload targets. In the October 2010 annual report the following is stated (www.justice. org.za  - NDPP annual report 2009-2010)

a. Page 11 – 274000 cases finalized and the target was 482000 (figures rounded)

b. Page 11 – 525 serious commercial matters concluded and the target was1047.

c. The asset forfeiture unit dealt with 158 cases where their target was 300 cases.

d. Page 20 – the average criminal court hours were 3.37 with a possible 7 hours per day.

6. Will the appointment of external acting judges be reconsidered where such a person must balance their practice interest with that of their duties as an acting judge?  Any judge under the age of 75 is required to perform at least 3 months active service per year as part of their retirement package.  These persons are a knowledge base and a group of individuals familiar with the procedures of the Bench that may go untapped. (Section 7 of the Judges Remuneration and Conditions of Employment Act of 2001).

7. Will the salary increases of judges be made on time and before commencement of the specific year under review?  The Honourable Parliament by the Parliamentary Monitoring Group only approved the increases for the year 2010/2011 on 23 November 2010 with effect from 1 April 2010. May this not be seen as a breach of contract?

8. Will vacancies be filled sooner? The Judicial Services Commission reported on 20 April 2011 that vacancies could not be filled, as trouble was experience in finding the correct persons to reflect the community. Why can people of the correct sex and race not be headhunted – surely there must be enough capable black female lawyers in South Africa that can serve the Bench in an outstanding manner? A similar concern may be on the filling of the position of the Late Judge President of Natal.

9. Will there still be a constant list of vacancies for positions on the Bench and will the matter only are addresses on a quarterly basis. The JSC may meet as and when necessary as called together by the Chair. See section 9 of the Judicial Services Act of 1994.

10. Will this amendment address the alleged difficult issues experienced with certain judges where there is adequate provision in the JSC Act in sections 17 and 21 to deal with such matters.

11. Will the concept of traditional law and the incorporation thereof be evaluated to make the court system acceptable for a major portion of our population?

12. Will this amendment possibly give rise to the clouding of the separation of powers and the independence of the judiciary as stipulated in the Constitution? See the address by the Chief Justice at the University Of Stellenbosch on15 October 2010 where he respectfully said that that the separation of powers was important 200 years ago and the views of the Honorable State President on 8 July 2011 at the opening address of the work group on accessibility of the courts in Johannesburg. (www.news24.com - 16 October 2010 -Nqcobo urges discussion on powers and also 11 July 2011 – Zuma’s speech on Justice ironic: Zille)

Summary:
It is submitted that the service terms limits are there to ensure transparency and change and not unlike to that of the State President in terms of section 88 of the Constitution

This bill is proposed to benefit an individual – and his service history was known at the time of his appointment.

The position of the judiciary is critical and requires the trust of the population.  It was also submitted that there are many issues that need to be addressed and that the Bill may not be the vehicle address the issues and maintain credibility.

It is therefore submitted that sufficient legislation exist to ensure a proper and trustworthy independent judiciary.

Appearance before the Committee:

I will avail myself should the Honourable Committee require me to amplify my written submissions in person including presenting the volumes of supporting documents as quoted from.
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