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Introduction

1. CALS is an independent organisation committed to promoting democracy, justice, equality and peace in South Africa and addressing and undoing our country’s legacy of oppression and discrimination through the realisation of human rights for all South Africans under a just constitutional and legal order. We aim to do so by undertaking rigorous research, writing, analysis and briefings; teaching and providing public education and training; the collection and dissemination of information and publications; and legal advice and litigation, participation in policy formulation, law reform, dispute resolution and institutional development and coordination.

2. As described more fully below, CALS has been at the forefront of litigation contesting the constitutionality of section 8(a) of the Judges’ Remuneration and Conditions of Employment Act (“the Act”).  We accordingly welcome the opportunity to make written submissions to the Portfolio Committee on Justice and Constitutional Development on the Judges’ Remuneration and Conditions of Employment Amendment Bill [B12-2011] (‘the Bill’), which is aimed at amending section 8.. 
History of CALS’ involvement in contesting the constitutionality of section 8(a) of the Act
3. On 11 April 2011 the President requested the Chief Justice to continue to perform active service as Chief Justice in terms of section 8(a) of the Act. The Chief Justice’s term of office is due to expire on 14 August 2011.

4. Following speculation in the media that government may extend the Chief Justice’s term of office, CALS wrote to the President and the Minister of Justice on 17 May 2011 expressing the view that section 8(a) of the Act was invalid and said that, if the Chief Justice’s term of office were to be extended, CALS would challenge the validity of section 8 because it raised an important question of principle.

5. The Chief Justice informed the President on 2 June 2011 that he had decided to accede to the President’s request.

6. The President formally decided on 3 June 2011 to extend the Chief Justice’s term of office for a period of five years.  The President informed the leaders of opposition political parties of his decision and publicly announced it.  The State Attorney informed CALS of the President’s decision.
7. On 15 June 2011 CALS and the Centre for the Advancement of the South African Constitution (‘CASAC’) launched an application in the High Court challenging the validity of section 8(a) and the President’s decision made in terms of it.  On 21 June 2011 Freedom Under Law and the Justice Alliance of South Africa launched an application for direct access to the Constitutional Court for substantially the same relief.  CALS and CASAC consequently launched a conditional application to the Constitutional Court on 23 June 2011, for direct access to the Constitutional Court if it should grant direct access to FUL and JASA.

8. The above applications were heard by the Constitutional Court on 18 July 2011, judgment has been reserved.
9. On 7 July 2011 the Bill was published in Gazette No. 34444. Given the above history, CALS has a substantial interest in the proposed substitution of section 8(a) of the Act.
The basis for CALS’ challenge to the constitutionality of section 8(a)
10. In its submissions to the Constitutional Court, CALS identified 4 grounds on which it challenged the constitutionality of section 8(a)-

10.1. First, we contended that section 8(a) contravenes section 176(1) of the Constitution.  Section 176(1) vests the power to extend the term of a Constitutional Court judge in the office of Parliament.  Section 8(a) impermissibly delegates this power (insofar as it pertains to the Chief Justice) to the President.  We refer to this as the “delegation challenge”.
10.2. Second, we contended that section 176(1) of the Constitution only permits an extension of term which is of general application.  It does not permit the extension of term of a particular Chief Justice, without extending the terms of office of all Chief Justices in the same circumstances.  Section 8(a) violates section 176(1) in that it permits the President to extend the term of office of an individual Chief Justice of his choice.  We refer to this as the “general application challenge”.

10.3. Third, we challenged section 8(a) on the basis that it undermines the constitutional requirement of judicial independence entrenched in section 165(2) of the Constitution.  It does so by permitting the President to extend the term of office of any Chief Justice of his choice.  We refer to this as the “judicial independence challenge”.

10.4. Finally, we contended that section 8(a) violates the requirements of section 174(3) of the Constitution which permits the President to appoint a Chief Justice after due consultation, Section 8(a) impermissibly allows the President to make ad hoc extensions of the term of office of any Chief Justice of his choice for any period of his choosing without any prior consultation of the kind prescribed in section 174(3).  We refer to this as the “prior consultation challenge”.    
The proposed Section 8(a)
11. It is our submission that the proposed section 8(a) of the Bill remedies the constitutional violation identified in the delegation challenge discussed above.  This is because the proposed section 8(a), unlike its predecessor, directly determines the conditions for an extension of the Chief Justice’s term, and does not delegate this power to anybody else.  The extension occurs ex lege, whenever the conditions set out in the proposed amended section exist, rather than being dependent on the exercise of any power on the part of the President.  As such, it complies with the requirements of section 176(1) in this regard.
12. Insofar as the proposed section 8(a) removes from the President the power to extend the office of the Chief Justice, the Bill also deals satisfactorily with the prior consultation challenge discussed above in that the basis for this challenge simply falls away.
13. Insofar as the judicial independence challenge is concerned, we make the following submissions-

13.1. The non-renewability of the terms of office of Constitutional Court judges (and hence of the Chief Justice) in terms of section 176(1) is an important part of the protection of their judicial independence.  This has been recognised most recently by the Constitutional Court in Glenister v President of the Republic of South Africa and Others 2011 (3) SA 347 (CC), where the Court held, at para 223 that-
“A renewable term of office, in contradistinction to a non-renewable term, heightens the risk that the office-holder may be vulnerable to political and other pressures.”

13.2. CALS accepts that a non-renewable term of office is not a necessary ingredient of the judicial independence of all courts, but it is an important mechanism which the Constitution, in section 176(1),  has chosen to employ in the protection of the judicial independence of all Constitutional Court judges.  This must include the office of the Chief Justice.

13.3.  Section 176(1) expressly permits an exception to the non-renewability rule by providing that an Act of Parliament may extend the office of a Constitutional Court judge.

13.4. CALS’ concern with the existing section 8(a) is that by allowing the President to extend the term of office of a Chief Justice of his choice, it clearly undermines the principle of judicial independence.

13.5. This specific concern is addressed in the proposed section 8(a) by providing instead for a blanket, ex lege, extension of term of office of all Chief Justices who otherwise would serve less than seven years in the office.

13.6. However, CALS retains some concern for the principle of judicial independence in light of the proposed amendment.  More particularly-

13.6.1. The extension only applies to the office of the Chief Justice, and not other Constitutional Court judges.

13.6.2. The Chief Justice is appointed initially by the President.  Hence the origin of the possible benefit of an extended period of office as a Constitutional Court judge, by virtue of the proposed section 8(a), is a matter of Presidential discretion (subject to the consultation requirements in section 174(3)).
13.6.3. CALS accepts that there may be rational grounds for legislation to treat different categories of Constitutional Court judges, for example Chief Justices as opposed to other Constitutional Court judges, differently in terms of their periods of office.

13.6.4. However, what is of concern to CALS is that these grounds are not set out in the memorandum accompanying the Bill.  Thus, the public does not know what the rationale is for the proposal that all Chief Justices must serve a minimum period of active service in this office, even if this has the effect of extending his or her term as a Constitutional Court judge beyond that provided for in section 176(1) of the Constitution.  The public also does not know why a period of seven years, as opposed to, for example five or six, is designated as the minimum.

13.6.5. Given the background against which the amendment has been proposed, and the uncertainty that currently prevails regarding the period of office of the present Chief Justice, we urge the Minister to provide the necessary explanations in this regard.
14. Insofar as the general application challenge is concerned, we submit that-

14.1. CALS’ primary concern with the existing section 8(a), viz. that it allows for an extension ad hominem to individual Chief Justices at the discretion of the President, is allayed by the proposed amendment.

14.2. The proposed amended section 8(a) is a law of general application insofar as it applies to all Chief Justices.
14.3. It does not, however, apply to all Constitutional Court judges.  On the contrary, it may have the effect that a Constitutional Court judge, who has not served the requisite seven years in that office, will occupy the post of a Constitutional Court judge beyond the period prescribed in the Constitution, and in the Act.
14.4. As we indicated above, CALS accepts that there may be rational grounds for legislation to treat different categories of Constitutional Court judges, for example Chief Justices as opposed to other Constitutional Court judges, differently in terms of their periods of office.

14.5. In our submission, section 176(1) may be interpreted so as to permit an Act of Parliament to differentiate between different categories of Constitutional Court judges provided this is in furtherance of a legitimate government purpose.
14.6. Such an Act would not violate the prohibition of arbitrary differentiation in section 9(1) of the Constitution.
14.7. In principle, therefore, provided that the distinction the proposed section 8(a) makes between Chief Justices and other Constitutional Court judges can be shown to be rational in that it furthers a legitimate government purpose, it does not, in our submission, violate the Constitution.

14.8. However, we record the following provisos to this submission-

14.8.1. First, as indicated earlier, we urge the Minister to explain fully to the public the rationale for the seven year minimum period of service for Chief Justices proposed in the Bill, i.e. to explain to the public what the basis is for treating a Chief Justice differently to other Constitutional Court judges in this regard.  This will play a crucial role in allowing Minister to be fully informed by public debate on the issue before the Bill is adopted.
14.8.2. It is only once this rationale is made public that a full determination can be made on whether the proposed section 8(a) serves a legitimate government purpose, and hence meets constitutional muster.

14.8.3. Second, an alternative interpretation of section 176(1) was put before the Constitutional Court at the hearing of the applications challenging the constitutionality of section 8(a).  In terms of this alternative approach, section 176(1) of the Constitution empowers Parliament only to extend the twelve year term and / or the retirement age of seventy in respect of all Constitutional Court judges, collectively and equally.
14.8.4. If this interpretation is adopted by the Constitutional Court, as opposed to the interpretation put forward by CALS, then the proposed section 8(a) will be in violation of the Constitution in that it provides for the possibility of an extension of term only of a Chief Justice.
Conclusion

15. CALS is pleased to have the opportunity to make the above submissions and once again thanks the Portfolio Committee on Justice and Constitutional Development. While we are satisfied that this step has been taken to correct the current Act, we also recognise that this matter is before the Constitutional Court in which judgment is due to be delivered shortly. We therefore submit that the finalisation of the Bill be deferred until such time as judgment is handed down in the matter of CALS & Another v President of the Republic of South Africa and Others
 and two similar cases. We base this submission on the fact that the Court is likely to give substantial direction on the constitutionality of section 8(a) of the Act which has a direct bearing on the proposed section 8(a) of the Bill. 
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