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There were concerns from the opposing parties that Massmart’s use of the Walmart global sourcing model would lead to an increase in direct and indirect imports; and the negative effect such shift would have on local suppliers. It was also feared that competitors in the retail sectors will inevitably have to change their procurement decisions in response to the entry of Walmart. The condition favoured by the opposing parties was the imposition of a preferential procurement quota to source a certain percentage of products locally. Although the preferential procurement condition has not been imposed, it seems as if the labour unions regard this as the only remedy to safeguard local suppliers and employment. The true impact such a local quota would have on international law has not been fully explored or considered by the Tribunal. This submission is to make Parliament aware of the impact such a preferential procurement policy would have on our international obligations.   

This submission will show the following: 
	South Africa made far reaching liberalisation commitments in the area of wholesale and retail services;
	South Africa liberalised its wholesale and retail services;
	Massmart’s activities fall under wholesale and retail trade services;
	Wholesale and retail services covers the distribution of physical goods;

In line with its international commitments, South Africa is not permitted to deny market access for foreign wholesale and retail suppliers or discriminate against them;
	South Africa is bound to these international commitments; 
	South Africa violates international law if it discriminates against Walmart in favour of domestic suppliers; and
	South Africa is liable for dispute settlement proceedings under the WTO if it violates these international commitments. 

Background to the GATS negotiations:

1.1 The General Agreement on Trade in Services (GATS) is the first multilateral agreement to cover trade in services and its creation was one of the major achievements of the Uruguay Round of trade negotiations (1986-1993). As part of the Round of negotiations, member states also negotiated ‘schedules of specific commitments’ and annexed them to the GATS in order to form an integral part of the framework. At the conclusion of the Uruguay Round in April 1994, 95 schedules of specific commitments had been submitted and agreed. South Africa was one of the countries that submitted and agreed its schedule during the Uruguay Round. This schedule represents the liberalisation commitments and limitations countries have undertaken to maintain with respect to foreign suppliers and foreign services. South Africa’s schedule cover market access and national treatment obligations, but only binds the government to the extent and in the areas that it has indicated in the schedules. Although the GATS does not prescribe the scope and level of liberalisation, South Africa undertook wide-ranging liberalisation commitments during the negotiation of the schedule. South Africa made commitments in the core sectors of business services, communication services, construction and related engineering services, distribution services, environmental services, financial services, tourism and travel related services and transport services. South Africa took commitments in 91 sub-sectors which are high compared to other countries in sub-Saharan Africa. South Africa was under no obligation to take the large number of commitments that it did; any country was free to decide on the scope and level of liberalisation. The GATS and its schedules were accordingly approved by Parliament under the Interim Constitution on 6 April 1995. From the conduct and involvement of South Africa since the inception of the WTO, it can be argued that active participation in the activities of the multilateral WTO is very much part of the policies and actions of the new South Africa.

The Classification of Massmart's activities
2.1 During the GATS negotiations, a sector based system was compiled for the classification of services activities in order to systematically structure the commitments of member states. This ensured cross-country comparability and consistency in the process of stipulating such commitments. The ‘Services Sectoral Classification List’ also known as the W/120 classification system (from the WTO document MTN.GNS/W/120 which sets out the categorisation of international services activities) comprises the following 12 core services sectors: 1) Business; 2) Communication;3) Construction and Engineering; 4) Distribution; 5) Education; 6) Environment; 7) Financial; 8) Health; 9) Tourism and Travel; 10) Recreation, Cultural, and Sporting; 11) Transport; and 12) Other services. This system is widely accepted and also forms the basis for the negotiation of bilateral and regional services agreements. The 12 core sectors as indicted above are further sub-divided into 160 (approximately) sub-sectors to provide greater details and clarification of the services activities in each core sector. 

2.2 Distribution services is defined as follows: “Distributive trade services consisting in selling merchandise to retailers, to industrial, commercial, institutional or other professional business users, or to other wholesalers, or acting as agent or broker (wholesaling services) or selling merchandise for personal or household consumption including services incidental to the sale of the goods (retailing services). The principal services rendered by wholesalers and retailers may be characterized as reselling merchandise, accompanied by a variety of related, subordinated services, such as: maintaining inventories of goods; physically assembling, sorting and grading goods in large lots; breaking bulk and redistribution in smaller lots; delivery services; refrigeration services; sales promotion services rendered by wholesalers; and services associated with retailers' business, e.g. processing subordinated to selling, warehousing and garage services”.

2.3 An important observation that can be made in view of these definitional elements is the fact that the sector of distribution services relates to the distribution of goods, and not the distribution of services. The Appellate Body, in the case of ‘China – Measures affecting the trading rights and distribution services for certain publications and audiovisual entertainment products’, found that distribution services (with reference to China’s GATS Schedule) cover the distribution of physical goods. The Panel in the same case, held a similar view and furthermore noted that such “approach is enshrined in the W/120 and reproduced by various Members in their schedules of commitments under the GATS”.

	3. South Africa's commitments under the GATS
3.1 Below is the part of the South African schedule concerning wholesale and retail trade services:
4.DISTRIBUTION SERVICES

Limitations on Market Access

Limitations on National Treatment
B. Wholesale trade services (CPC 622) 
1) None
2) None
3) None
4) Unbound, except as indicated in the horizontal section
1) None
2) None
3) None
4) Unbound, except as indicated in the horizontal section
C. Retailing Trade Services
(CPC 631)
(CPC 632)
(CPC 6111)
(CPC 6113)
CPC 6121)

1) None
2) None
3) None
4) Unbound, except as indicated in the horizontal section

1) None
2) None
3) None
4) Unbound, except as indicated in the horizontal section 

3.2 The national treatment principle as set out in the schedule above concerns the treatment of the foreign supplier or service after entry into the jurisdiction of another member state. It basically demands that a member state treats foreign suppliers and foreign services no less favourably than it treats its own suppliers and services. If the sector is committed, as in South Africa's instance, the key requirement is to abstain from measures which have the potential to modify the conditions of competition in favour of a member state’s own services industries. If a country specified a limitation - even if such measures constitute barriers to market operations - it can be maintained consistent with GATS rules.  

3.3 Typically, the undertaken commitments can range from ‘Unbound’ to ‘None’ for any individual mode of supply in any given sub-sector. If a country decides that there are no limitations or restrictions in a certain mode of supply, the entry will read ‘None'. South Africa entered ‘None’ for Modes 1 – 3 in both the market access and national treatment columns, clearly indicting its desire to liberalise the sectors and open them up to foreign competition. On the basis of these commitments, South Africa is not allowed to deny market access for foreign suppliers and services or discriminate against these foreign suppliers and services after they have entered the South African market. For the purposes of this brief the relevant mode is supply is Mode 3 which relate to the commercial establishment of foreign suppliers and includes the acquisition and maintenance of a juridical person.

3.4 These are the commitments made by South Africa at the multilateral level and the government has the duty to respect its international obligations. South Africa has the obligation to ensure the current and future domestic legal framework is in line with the commitments made in its GATS schedules. If South Africa introduces domestic measures that are in conflict with its international obligations, any aggrieved WTO member states has the capacity to submit a claim under the WTO dispute settlement system. 

	4. Dispute Settlement 
4.1 South Africa is subject to dispute settlement under the WTO. The dispute settlement system is compulsory for South Africa because it has signed and ratified the WTO agreements as single undertaking, of which the Dispute Settlement Understanding (DSU) is part. The DSU subjects all WTO members to the dispute settlement system for all disputes arising under the WTO agreements, including disputes on the specific GATS schedules of commitments. The consent to accept the jurisdiction of dispute settlement is contained in the Member accession to the WTO and as a result no responding member may escape that jurisdiction. If South Africa violates its international commitments as undertaken in the GATS schedules, it will be liable for dispute settlement under the DSU.    

4.2 It is important to note that private parties cannot instigate or directly be involved in dispute settlement proceedings at the WTO. Obligations imposed under the WTO agreements only apply to the state. However, private parties can request their respective government to lodge a complaint, and in the case of the United States, private parties have a legal mechanism to their disposable to petition the United States Trade Representative (USTR) to take action against harmful foreign trade practices. Sections 301 – 310 of the Trade Act of 1974 (collectively referred to as Section 301) provides a mechanism by which the USTR may bring a challenge under the WTO dispute settlement system and authorise the USTR to take retaliatory action if the offending WTO member state does not comply with the resulting WTO decision. It is therefore likely that Walmart would initiate any possible dispute under Section 301. Of the 22 cases brought under the GATS, the United States was the complainant in 9 of them and the respondent in 2 of the cases, demonstrating their capacity and belief in the WTO dispute settlement system. In comparison, South Africa has only been involved in one GATS dispute – as the respondent in an anti-dumping case concerning certain pharmaceutical products.  

	5. Conclusion 
WTO practice relies on the presumption that member states comply with international obligations in good faith and avoid behaviour that violates international law. South Africa made certain commitments in the context of the GATS, which have a permanent and continued impact on the measures taken by the South Africa government and authorities, as well as non-governmental bodies in the exercise of delegated powers. This includes measures taken by the Competition Commission and Competition Tribunal which are statutory bodies constituted in terms of the Competition Act and empowered by the government. The responsibility of observing international law is further emphasised by the South African Constitution, which requires that national courts consider international law in its interpretations.  

During the GATS negotiations, South Africa had the freedom to decide which services sectors it wanted to liberalised. The distribution sector was identified as one of the sectors to liberalise, most likely to attract foreign investment. South Africa fully liberalised Mode 1 – 3 in the sub-sectors of the wholesale and retail trade services, clearly indicating the scope of these commitments. The result is that South Africa cannot deny market access for foreign suppliers in these committed areas or discriminate against them in any way. It was the intention of South Africa to make these commitments and there can be no uncertainty on the scope or consequences of these undertakings. This was approved by Parliament in accordance with the Constitution, binding future governments to these obligations. Therefore, if there is discrimination against Walmart in any form or measure, South Africa will violate its international commitments. Ultimately, such a violation can lead to dispute settlement proceedings under the WTO.  

	6. Solution
The obvious solution to overcome this problem is to design the measure to be in line the commitments made in the GATS schedule. Extending the preferential procurement quotas to all players operating the retail and wholesale sector will comply with GATS rules. This will avoid discrimination concerns and ensure that foreign and domestic suppliers are treated equally.

Another solution is to go through the process of modifying South Africa’s GATS commitments as prescribed in the GATS rules. Amendments will likely lead to compensatory adjustments from other WTO member states that consider themselves to be affected by the withdrawal of the commitments. With the possibility of other retailers such a Carrefour and Tesco also preparing to invest in the South African market, several WTO members may be affected by such a move. Compensatory adjustment can force South Africa to open up other sectors, or punitive damages can be awarded to the affected members.

There are a number of exceptions that can be presented to justify the violation of the obligations, but one can question if the any of the exceptions can invoked. General exceptions are set out in GATS Art. XIV: 
“Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures:
(a) necessary to protect public morals or to maintain public order;
 (b) necessary to protect human, animal or plant life or health;
(c) necessary to secure compliance with laws or regulations which are not inconsistent
with the provisions of this Agreement including those relating to:
(i) the prevention of deceptive and fraudulent practices or to deal with the effects of a default on services contracts;
(ii) the protection of the privacy of individuals in relation to the processing and
dissemination of personal data and the protection of confidentiality of individual records and accounts;
(iii) safety;
(d) inconsistent with Article XVII, provided that the difference in treatment is aimed at
ensuring the equitable or effective6 imposition or collection of direct taxes in respect
of services or service suppliers of other Members;
(e) inconsistent with Article II, provided that the difference in treatment is the result of
an agreement on the avoidance of double taxation or provisions on the avoidance of
double taxation in any other international agreement or arrangement by which the
Member is bound.”

The most applicable justification will be lie in: a) necessary to protect public morals or to maintain public order. This has already been the subject of dispute settlement under the GATS in the case of USA – Gambling. In deciding whether a measure is necessary to protect public morals, the following factors need to be considered: (1) the importance of the societal interests and values that the measure is intended to protect, (2) the “extent to which the challenged measure contributes to the realization of the ends pursued” by the measures, and (3) the trade impact of the challenged measure, including “whether a reasonably available WTO-consistent alternative measure” exist. Even if the facts of the case is applicable to the exception, South Africa will be obliged to rather find an alternative WTO compliant measure – and that is imposing the quota on all retailers.   

