 Last Draft SACCAWU SUBMISSION TO THE PORTFOLIO COMMITTEE ON ECONOMIC DEVELOPMENT, ON THE WALMART/MASSMART MERGER

The Union welcomes this rare opportunity to address our elected public representatives on such an important issue, not only for the retail sector, but for the whole country. The matter is of national significance and the Portfolio Committee is thus correct in placing the matter on its agenda. Thank you for the opportunity to make the submission to the Committee on this matter.
We believe that an approval of this merger, without tangible and substantial conditions, poses a severe threat to the economic developmental imperatives of the country. Today, our country is faced with enormous unemployment levels In fact an army if not the reservoir; often referred to by Labour as a ticking time-bomb. And despite claims that South Africa is not as severely affected by the ongoing global economic crisis, job losses have continued unabated ;with retail and wholesale sector being one of the most affected, coupled with ever escalating atypical forms of employment, ranging from  labour broker supplied cheap insecure labour,temporary and casual labour.We currently experience threats of massive retrenchments led at the moment , in all probabilities  as a knee-jerk reaction and further repositioning , by one of the leading retailers; Pick ‘n Pay, to shed almost 3137 permanent jobs.And in our observation we expect further threats in the sector ,in general, as the full impact of merger and Walmart entry into the local market are brought to bear on the sector; immediately and in not so distant future.

This situation for workers in our sector is further compounded by the high  and ever escalating levels of casualisation,temporary and other forms of atypical employment contracts; all in the main made possible and facilitated by the Labour Brokers. An issue we have vehemently opposed at all levels and made inputs in the past hearings of the Department of Labour and related Portfolio Committee. However, it is not only because of the threats the merger under review poses to the sector, but, also in the context of general developmental objectives of the country, that is underpinned by growing the economy through building of the local manufacturing and related productive sectors; to deal with high levels of unemployment, grinding abject poverty levels, high levels of inequality and the interests of the country as a whole. Hence our concerns about the kind of merger between Massmart and Walmart and why we outrightly are opposed to. Whilst we have no intentions to undermine any jurisprudence and/or legal processes taking place through Competition authorities, like the pending appeal phase currently, we have to clearly register our unhappiness with the outcome of the Competition Tribunal and submit that it dismally failed to deal with primary concerns for our sector as well as the public interest concerns; as outlined in the Act and convincingly presented and argued by us and other intervening parties during the hearing. We are raising this because we are as well concerned about the views and opinions peddled as facts in the media, that, these undertakings given by the merging parties and the conversion of same into conditions by the tribunal; are seen as sufficient. It is our contention that the conditions in question are completely inadequate, which in our view and contention were only offered under extreme exposure of underhand tactics and maneuvres by merging parties; at the eleventh hour in capitulation during the last day of the tribunal hearings in the face of overwhelming evidence and convincing arguments supporting our concerns. An overwhelming evidence and discovery documents that exposed secretive operations /engagements between the merging companies prior and during the unfolding merger processes then ,with blatant elements of outright targeting ,undermining and subtle bashing of the union. We thus wish to state at the outset, that we are not opposed to the Foreign Direct investment; as the media and cheap propaganda fed and drummed to the unsuspecting public to believe seem to imply, but rather believe that such investments should be encouraged within the context of the country’s developmental agenda and same should be responsible foreign direct investment instead of being a destructive one with ulterior motives of a capital flight agent. In essence , we are convinced that this investment by Walmart ,as has been the case with many of Walmart’s international investments , is not intended to grow local economy rather to extract as much as possible profits where economies grow.
Thus, it is no accident that Walmart’s international expansion targets the BRICS countries and considers Africa as the key area for investment; especially Sub-Saharan Africa, as these are precisely areas economists see as key areas of growth points in the coming decade or so. And in the context of the global crisis and the shrinking of Walmart growth market, especially in the US, it is reasonable to argue that what we see here is not an investment to grow our economies, but reaping of massive profits from our growing economies; at our expense. In this context, there is a strong case and international evidence that suggests; the nature, the way in which they operate their business; that theirs is to extract profits, often at the expense of the growing economies. In essence the entry of Walmart into South Africa and Africa can be seen as part of what is referred to as the second scramble of Africa and her resources. 
· Whilst this might appear subjective and speculative, for it cannot be much else before the investment, it is to the track record of Walmart that we should turn to elsewhere in the world, to see the validity of our concerns and reasons for our opposition.

· [insert extracts by a recent piece written by James Kilgore (John Pape) on the number of cities and towns in the US that have opposed the entry of Walmart] – Where is this Mike?
· Thus implications of this merger for our sector, and the local economy cannot be underestimated.

· As pointed out earlier, while we do not intend using this opportunity to undermine the legal processes to which we are fully committed and still participate in, we do believe that at the heart of the implications of the deal is the danger that it will undermine the NGP and IPAP objectives; particularly to create decent jobs through developing various sectors of manufacturing. 
· We therefore believe this particular deal threatens the heart of our developmental agenda and need political will and political intervention from this Committee and Parliament because the Walmart business model, its operational philosophy and practices undermine all we stand for and will have significant adverse consequences for South Africa’s economy.  

· Further, the South African Government will not be the first to take steps against Walmart. Finland and other European governments have withdrawn their Government Pension Funds from Walmart as a result of the Human Rights Watch report, a dossier which lists extensive violations by Walmart of worker rights in their operations and relations with suppliers in many parts of the world. This incidentally also raises what the role of the PIC as shareholder in Massmart was supposed to be and should be as the custodian of GEPF.

· We believe that while attention must be given to the retail and wholesale sector in this deal, especially with regards to employment and trade union rights and related issues and the possibilities of nett job losses in the sector; this deal cannot be seen in isolation from the supply chain and the manufacturing, food, agriculture, agro-processing, clothing and textile, chemical and transport industries that are involved in the production of goods for sale through retail and wholesale. 

· Thus we argue elsewhere that; 'the creation of enormous and unmatched buyer power as a result of the entry of the world’s largest retailer into the South African retail sector will impact not only on Massmart’s competitors in the retail space, which include SMMEs and informal traders, but will be felt throughout the supply chain, both in relation to the development of manufacturing as well as in relation to the protection of worker rights and the creation of decent jobs'. 

· In the run up to the deal, Walmart and Massmart reported to their shareholders that it is the global leverage, in particular global procurement policies of Walmart that will be the source of increased value. This is nothing other than telling their shareholders that it is through the imports of cheap goods that they will make their profits and this Committee has to understand that it will have several harmful effects on both the retail sector as well as the suppliers.  Therefore, we treat this deal as a special case and we would not hold a similar view if other global retailers were to enter the South African market.

· Even one the leading domestic retailers (Shoprite Checkers) expressed concerns and conceded that they might be compelled to also import cheap goods to compete with the merged entity, if the deal were to go through without dealing appropriately with procurement issues. And the knock-on effects will be job losses in other productive sectors of the economy whilst further shrinking the productive economy with the real possibility of massive job losses.

· Similarly, we will experience a nett loss of jobs in the retail and wholesale sector as well as; it has been documented extensively and evidence at the Tribunal was led that shows, that for every one job created by Walmart, 1.3 jobs are lost in the sector. Thus for us the more than 3000 (3137 to be precise) currently contemplated jobs shedding/ losses at Pick 'n Pay recently announced is in our view part of the anticipation and further repositioning of other retailers in anticipation of a fully fledged Walmart operations in the country, and we anticipate more as the effects of what appears to be the beginnings of a price war are felt on the shopfloor and in job losses. This repositioning ,with devastating effects, began immediately ,Walmart declared its intention to enter RSA market; compounded with job losses, refusal to increase wages and working conditions coupled with deliberate stalling of negotiations, emergence of industrial turmoil / adversarial atmosphere/regime, disregarding of binding collective agreements and unilateral termination of some. At the mention of the advent of Walmart entry to the South African market, premeger; the wholesale and retail atmosphere was engulfed by quite an adversarial industrial attitude for the first time in quite a long time. The entire sector embarked on massive but costly restructuring exercises, fraught with job losses and casusalisation.What used to be cordial relations aggressively turned into adversarial industrial unrest, with unilateralism reigning supreme. Workers were at the receiving end whilst excessive costs used for different restructuring schemes/exercises were used as mitigation to exploit them or negating and eroding their conditions. Pick ‘n Pay termed its exercise, rebranding G3 with a new logo costing R110m, using international experts personnel and expertise; having recruited some from both TESCO (UK) and Walmart (US).Collective agreements both at Massmart and Pick ‘n Pay were with impunity disregarded, culminating in some strikes, 574 retrenchments/dismissals at Massmart and some strikes with several dismissals at Pick ‘n Pay as well.Massmart termed theirs the reengineering for efficiencies; the Walmart buzz word. And immediately after approval of Massmart /Walmart deal, Pick ‘n Pay has entered into another fray/frenzy of retrenchments alleged informed by an alleged Board’s turn around strategy; whilst some retailers are mitigating for low increases using Walmart entry and threat to market share as an excuse, with Shoprite Checkers insisting on a multi year wage agreement; viz, three year duration instead of the normal one year.
To further illustrate our concerns we would submit the following extracts from our submission to the Tribunal. (Complete copies of statements and transcripts of evidence led can be found on the Tribunal website - http://www.comptrib.co.za/walmart-massmart-merger/witness-statements/ and http://www.comptrib.co.za/walmart-massmart-merger/transcripts-of-hearings/
Whilst the Competition Tribunal has since approved the merger with conditions; we believe that Conditions that have been imposed do not sufficiently address public interest concerns in the merger or more accurately the acquisition of Massmart by Walmart. The Union has accordingly filed its appeal against the decision of the Tribunal. We do not wish to ventilate our specific reasons for the appeal in this submission but will focus on fundamental reasons for our approach to the transaction. We will further comment on current weaknesses in the Competition Act and on weaknesses in the Competition Commission in particular. 

The Union regards itself as a transformative Union which links its day to day struggles on the shopfloor to the broader Struggle for fundamental transformation of South African Society. Such struggle for fundamental transformation should facilitate the eradication of the ugly legacy of Apartheid. In this context, our approach to the transaction is premised on the need to safeguard the developmental objectives of our country and specifically efforts aimed at addressing the jobs challenge, poverty and income inequalities. We raise public interest concerns inherent in the transaction in this broader context.

1.1First, SACCAWU understands that the Tribunal is required by the Competition Act to consider the competition and public interest effects of a proposed merger in terms of section 12A as part of its express broader mandate set out in the Act. This is not a narrow analysis limited to the firms who intend to merge. Rather, it is an analysis that must explicitly take into account the impact of the proposed merger on the issues of:

1.1.1. Whether all South Africans will have an equal opportunity to participate fairly in the national economy;

1.1.2. Whether it achieves a more effective and efficient economy in South Africa;

1.1.3. Whether it will provide a market in which consumers will have access to, and can freely select, the quality and variety of goods and services they desire;

1.1.4. Whether it creates a greater capability and an environment for South Africans to compete effectively in international markets;

1.1.5. Whether it transfers economic ownership in keeping with the public interest;

1.1.6. Whether it promotes the efficiency, adaptability and development of the economy;

1.1.7. Whether it provides consumers with competitive prices and product choices;

1.1.8. Whether it promotes employment and advances the social and economic welfare of South Africans;

1.1.9. Whether it would expand opportunities for South African participation in world markets and recognize the role of foreign competition in the Republic;

1.1.10. Whether it would ensure that small and medium-sized enterprises have an equitable opportunity to participate in the economy; and

1.1.11. Whether it would promote a greater spread of ownership, in particular to increase the ownership stakes of historically disadvantaged persons.

1.2 It does not, however, support Walmart’s investment in South Africa because of that firm’s specific business model and practices, and their adverse consequences for South Africa’s economy.

Futhermore,the Competition Authorities ought not selectively limit and narrow for instance employment scope they have to deal with; to the extent of pretending that dealing with employment is the competence of the Labour courts and Labour Department when issues affecting and relating employment are merger specific and given rise to by the merger transaction at the time under scrutiny. In so doing, they reflect bias towards business and rendering the competition competition processes, futile and expensive an exercise.
We go further in our submission raising our concerns and experience with conditions and why we opposed the merger as follows:

1.10. SACCAWU doubts the effectiveness of any conditions that could be imposed on the proposed merger to address these concerns. The Commission and Tribunal would have to exercise great oversight and monitoring for years to come in order to ensure that the merged entity observed any conditions attached to the approval of the merger.

SACCAWU’s experience is that commitments such as these undertakings made by merging parties are discarded as soon as the Tribunal approves the merger. Unless they are detailed and enforceable conditions, no recourse then exists for SACCAWU to return to the Tribunal and attempt to enforce them. The flipping and stripping after tribunal approvals, has over time engulfed our industry/sectors; with many companies that have been acquired, albeit with convenient undertakings, almost all being in canals of history.
We understand that Competition authorities are required, by the Competition Act, to consider the competition and public interest effects of a proposed merger in terms of section 12A as part of its express broader mandate set out in the Act.  This is not a narrow analysis limited to the firms who intend to merge.  Rather, it is an analysis that must explicitly take into account the impact of the proposed merger on the issues of:
These issues cannot be avoided in this merger and it should not be treated as an ordinary case given the size, notorious business practices and foreseeable adverse impact of Wal-Mart’s entry into South Africa on all of these goals.
We have noted the statements by the merging parties, prior to and post the Tribunal hearing, in the press that the prohibition of the proposed merger would affect investor confidence in South Africa and discourage Foreign Direct Investment.  However, the prohibition of the merger, and our opposition to it, should not be understood as a sign that we are against FDI.  We welcome responsible foreign investment in South Africa and support economic development that could follow. We do not, however, support Wal-Mart’s investment in South Africa because of that firm’s specific business model and practices, and their adverse consequences for South Africa’s economy.

2. RETAIL SECTOR STRUCTURE AND CONDITIONS 
The key issue towards understanding why Walmart’s business model and practices will be so harmful to South Africa is that economies of scale are required for retailers to succeed in low margin, high volume sales that characterise the sector. This creates countervailing power against suppliers and leverages efficiencies in logistics, but also prevents or lessens competition in the sector.
2.1. The wholesale and retail sector is vast but almost saturated and concentrated; being the fourth largest contributor to South Africa’s Gross Domestic Product and this contribution is in the region of 14%. There are 80,353 retailers and 33,427 wholesalers, 87% being small enterprises, while only 9.5% are medium and 4.5% large. 

2.2. The sector employs about 3,020,666 people or 16.5% of the active workforce. Of these, 21% work in the formal sector and 47% in the informal sector. The sector accounts for just over 21% of formal employment trends and 47% of informal employment trends. In 2006, there was an average growth rate of 10.7% in the sector which, while reducing, is still currently set at 8.8%.

2.3. Jointly, the wholesale and retail sector and private households account for nearly two-thirds or 2.3 million workers in informal employment.

2.4. However, while the few and concentration of large retail chains control 80% of the market, there are 60,000 employers in the retail sector. SMMEs and informal traders constitute the bulk of the sector. The sector has approximately 800,000 jobs, but only 200,000 to 250, 000 of those are with the large chains. The remainder is in SMMEs and informal businesses.

2.4.1. While these enterprises are more vulnerable, they are also recognised as a path to job creation and to entrepreneurial economic development in South Africa’s national economic policy.

2.4.2. These enterprises are customers of the larger retailers, but SACCAWU also highlights the plight of SMMEs that could be suppliers to the retail sector as important in any analysis of the sector and its supply chain. With the Walmart emphasis, during the tribunal hearing that its role is to ensure the removal of the “Middle Man”. Without defining what constitute the middle man, this may spell the end or demise of some of the SMMEs operators that could be falling within the undefined category of a middle man.
2.4.3. As a result, the proposed merger’s impact will not just be felt by large retailers who can adjust their business plans and import more products or extract cheaper prices from their suppliers in order to compete with the merged entity. It will also adversely affect SMMEs and informal retailers, as well as SMMEs that in turn supply the majority of the retail sector’s outlets.

2.4.4. Given the fact that consumers shop for basically the same items at these stores, the large retailers do compete with these smaller firms. For example, basic foodstuffs like milk and bread could be bought at a large supermarket, a corner café or from a street hawker just as easily for an individual consumer. All of these enterprises are therefore relevant in considering the proposed merger.

2.5. SACCAWU has observed the increase in insolvencies and liquidations of smaller and independent players, resulting in increased concentration in the market, in recent years. 

2.5.1. The difficulty for most operators in the sector to access financing and credit on favourable terms means that the large retailers already enjoy a significant advantage. The costs that smaller operators must carry are greater than the larger firms. For example, wholesalers will not deliver to smaller firms, resulting in greater costs to obtain inventory than larger retailers, even after the difference in volumes is taken into account.

2.5.2. Thus, the majority of the retail sector struggles to survive, and the impact of the merger in communities served by these firms and reliant on them for jobs will be devastating.

2.6.  Considering the sector through the lens of the SETAs makes clear the importance of SMMEs:

2.6.1. In 2007 there were 9, 540 companies within the wholesale and retail sector paying skills levies, of which 8, 269 have been identified as levy-paying SMMEs in the sector.

2.7. SMMEs contribute more to job creation in developing countries than in industrialised countries, thus indicating that, while more informal businesses may exist within poorer provinces or countries, such enterprises may actually be contributing more to job creation than SMMEs situated in developed countries. The contribution of the SMMEs to job creation is of particular importance to the South African developing economy, given our high un- and under-employment rate.

2.8. 43% of South African SMMEs are wholesale and retail businesses and their growth and protection is an important goal in ensuring competitive conditions in the sector.

2.9. Another aspect to be considered is the impact of the proposed merger on the quality and nature of the jobs at large retailers like Massmart.

2.9.1. SACCAWU has seen a steady decline in the proportion of jobs that are full-time with benefits and a rise in the number of vulnerable workers in casual or part-time jobs which are cheaper for these employers. 
2.9.2. These jobs are not secure and even the introduction of the sectoral determination which compels some sick leave allowance and some UIF allocation has not addressed this insecurity. This is so because these conditions are still tied to the number of hours worked by a worker. 
2.9.3.  There are also limited training and promotional opportunities for casual and part-time workers.

2.9.4. Insufficient retirement benefits and unaffordable healthcare benefits also plague these workers.
2.9.5. At Massmart, about one third of the workforce is made up of flexitime workers. Their hours are not guaranteed and fluctuate by as much as 15 hours a week. For example, at Massdiscounters, approximately 6,000 out of approximately 10,000 workers are flexitimers.
2.9.6. In addition, Massmart has already further reduced its workforce by outsourcing services such as cleaning and security.
2.9.7. Massmart also uses labour brokers to staff its stores. For example, most cashiers at Makro are supplied by labour brokers.
2.9.8. Turnover is high among casual workers and therefore Massmart’s wage bill is depressed while its full-time wage bill is a higher cost centre and likely target for cost cutting.
2.9.9. Massmart prizes flexibility from its workforce, but this results in lower wages and fewer benefits, training and promotional opportunities.
2.9.10. Given Walmart’s documented track record of paying depressed wages to its workers and shifting its payroll costs onto public assistance, SACCAWU is concerned that Massmart’s workforce will suffer the real downward variation of its terms and conditions of employment after the merger as Wal-Mart pressures the local subsidiary to cut costs and extract greater productivity.
2.9.11. SACCAWU is not opposed to greater productivity from workers where it is achieved through training and technology, but not where it flows from the greater exploitation of workers in real terms.

3. SECTION 12A CONCERNS
3.1. SACCAWU believes that the proposed merger fails on both grounds of possible justification set out in section 12A and that the facts and likely effects of the proposed merger warrant its prohibition on both competition and public interest grounds.
3.2. With respect to competition concerns ;
3.2.1. Given the retail sector structure and conditions, as well as those of its supply chain, the proposed merger would 

3.2.1.1. Increase import competition in the market because local suppliers simply cannot compete with import pricing and sustain their businesses, which would result in job losses, the closure of SMMEs and the stalling of the transfer of ownership and economic development locally. Statements by Shoprite Checkers and the SMME organisations confirm this.
3.2.1.2. Raise the barriers to entry into the market given that it would become increasingly difficult to ever reach the scale necessary to compete against Wal-Mart.
3.2.1.3. Result in increased concentrations as smaller enterprises fail in the retail sector and its supply chain.
3.2.1.4. Increase countervailing power in the market to such a degree that it would be to the detriment of smaller enterprises and suppliers;
3.2.1.5. Reduce growth, innovation and product differentiation as the sector contracted; and
3.2.1.6. Remove effective competitors and homogenise the sector.

3.3. On the basis of these concerns, the proposed merger cannot be justified and will substantially prevent or lessen competition. Any technology, efficiency or other pro-competitive gain identified by the merging parties cannot outweigh its anti-competitive effect.

3.4. With respect to public interest concerns,

3.4.1. The proposed merger will adversely affect both the retail sector as well as those industrial and economic sectors that are part of its supply chain;
3.4.2. In addition, all regions of South Africa will be adversely affected albeit for different reasons. For example, a small town dependent on employment at a local manufacturer who is forced to close its operations since its products are replaced by cheap imports will suffer;
3.4.3. Employment terms and conditions at Massmart itself, other retail employers and suppliers all will be adversely affected as all of these firms adjust their business plans to attempt to match Wal-Mart;
3.4.4. Job losses will result from the proposed merger – as retailers, SMMEs and informal jobs are lost, as well as at suppliers forced to close or scale back their levels of employment following Wal-Mart’s entry.
3.4.5. Jobs will not be created as a net effect of the proposed merger and the merging parties have not clearly shown whether new jobs will be created, and, if so, how many, due to the proposed merger;
3.4.6. Small businesses will be unable to become competitive against Wal-Mart or its suppliers; and
3.4.7. The same holds true for firms controlled or owned by historically disadvantaged persons.

3.5. SACCAWU is also concerned that the proposed merger will result in the redistribution or repatriation of wealth to foreign investors, to the detriment of South African interests. Given that the majority of Massmart’s shareholders already are foreign-based, its post-merger dividend stream will flow offshore in even greater amounts.

3.6. Finally, the proposed merger will not promote consumer welfare through wider choices over the long term.

3.6.1. Even if consumers benefit from lower prices, this will only be in the short term.

3.6.2. As the adverse effects of Walmart’s entry become apparent, there will be greater reliance on imports. This, coupled with the inevitable and foreseeable failure of both suppliers and competitors resulting in increased levels of concentration in the retail sector and its supply chain, will mean that, ultimately, consumer choice will shrink.

3.6.3. In addition, lower prices are not guaranteed from the merged entity. Once its competitors have failed and its suppliers have succumbed to its enormous countervailing buyer power, the merged entity would have every incentive to then raise prices and extract rents from consumers.

3.6.4. No effective competition would exist to the merged entity.

3.6.5. These consumers would then have no alternatives and would have to endure higher prices.

· In the light of this we do not believe that this merger is in the national interests, in the interests of the development of local economies, in the interests of decent work and job creation or in the interests of defending workers rights.

· We believe that in the absence of any retail development policy and industrial strategy and government should join us at least in developing much more substantial conditions if not join us in opposing the deal in its entirety.

We believe that the retail sector is important on its own but cannot be seen in isolation from its supply chain and the manufacturing, food, agriculture, agro-processing, clothing and textile, chemical and transport industries that are involved in the production of goods for sale through retail outlets.  The retail sector acts as the intermediary or conduit between those productive sectors and the end-consumer. Thus, the creation of enormous and unmatched countervailing power or buyer power as a result of the entry of the world’s largest retailer into the South African retail sector will impact not only on Massmart’s competitors in the retail space, which include SMMEs and informal traders, but also reverberate up the supply chain. This would have several harmful effects on both the retail sector as well as the suppliers to it. We understand that economists have studied this phenomenon and describe, among others, the waterbed effect, the spiral effect and the creation of monopsony or buyer power that follows the arrival of Wal-Mart’s business practices and business model in a given market or sector. In addition, Wal-Mart’s harmful effects on the conditions of workers in the retail sector and at its suppliers is well-documented and has resulted in it being repeatedly sanctioned by regulators in the markets in which it operates. The nature of the Walmart business model as well as recent developments within Massmart over the past few years persuaded us to campaign against the transaction.
Who Is Walmart? 

Walmart is a US based wholesale and retail company. It is the second largest employer, in the World, after the Chinese Army. In 2010 it was the largest public company, by revenue. Walmart operates more than 8 500 stores operating in 15 countries under 55 different names worldwide.  Walmart employs more than 2 million workers worldwide. In the US alone, Walmart employs 1.6 million workers. All Walmart's competitors dwarf in comparison. Walmart's global revenue is more than its four competitors put together. Because of its scale it can and does dictate corporate rules, behaviour and practices, not only for their competitors in the wholesale and retail sectors, but also for their suppliers in agriculture, agro-processing, food processing and manufacturing in general. This all happened over a very short space of time, coinciding with the GATT and subsequent WTO rules through the reduced influence governments have over national economies, the reduction of tariffs and trade barriers, the free movement of goods and capital across borders that have seen the destruction of many local economies in smaller, underdeveloped and developing economies. All these developments are also coupled with severe attacks on workers rights, fostering the growth of casual labour, cheap labour, sweatshops and the extreme exploitation of workers everywhere. It was in this context that Walmart became the hated anti-union force worldwide that it is today. Amongst the Walmart managers’ toolkits or regulatory tools is one titled “ How To Remain Union Free “.A managers’ toolkit that Walmart CEO-President acknowledged its presence ,during a COSATU-SACCAWU-Walmart meeting around the Easter Weekend; but claiming that same is only operational within the US , as is allegedly their approach/practice to apply different policies in different countries, dictated to by prevalent country conditions and legislative framework; thus, on a country by country basis. Some salient features of that underpin and are recorded in the Managers’ How To Remain Union Free Toolkit, are: 

(1) Staying Union Free

Staying union free is a fulltime commitment, unless union prevention is a goal equal to other objectives within an organisation, the goal will usually not be attained. The commitment of union free must exist at all levels of management from the Chairperson of the Board down to the front-line management.

(2) Types of Associates Attracted to Unions

Unions have learnt to identify certain types of individuals who are more susceptible to union exploitation than others. 

Here are seven types of associates who fit that mould:-

(i) The insufficient, low productive

(ii) The independent, happy go luck

(iii) The rebellious, anti-establishment

(iv) The something-for- nothing

(v) The chronically dissatisfied

(vi) The cause-oriented

(vii) The overly qualified

(3) Reasons why associates resort to unions

Deficient supervision, high handed treatment, inconsistent treatment, abuse, lack of written rules and policies, lack of documentation, failure to exemplify competent leadership, lack of personal recognition, lack of associate participation, inadequate or inequitable benefits, wages not competitive, failure to sell associates on positive benefits of the company, lack of  grievance procedure, lack of job security, lack of job design, neglect of safety or environmental factors, management too busy to listen, not knowing what is expected of them, suggestion not given consideration, unfavourable conditions in lounge (canteen) area, poor working conditions.

(4) Type of Supervisors who cause Unionisation

(i) The boss manager/supervisor

(ii) The insecure manager/supervisor

(iii) The inconsistent manager/supervisor

(iv) The dishonest manager/supervisor

(v) The cursing manager/supervisor

(vi) The “Playboy-Playgirl” manager/supervisor

(vii) The reactionary manager/supervisor

(5) Disadvantages of Unionisation of Associates

(The most aggressive propagative sections to discourage workers from joining Unions by US’s Walmart that overtime has been gradually inherited as a philosophy and practice by major RSA retailers)

(i) Costs - Unions are in the collectiving business. They collect union dues and other types of revenue.

(ii) Infringement upon individual job feeders – when an associate works in a unionized facility the union is the exclusive collective bargaining representative of all the associates, in a respective bargaining Unit.

(iii) Discrimination against its members - union members are frequently discriminated against by unions in many ways.

(iv) Ill-reputed associations - the Mc Lellan Senate hearings in the late 1950s revealed that a substantial number of unions were linked with the underworld.

(v) Union rip-offs - a careful review of most unions documents filed with Secretary of Labour (LM-2 Form) will reveal that a very small percentage; may of the associates’ dues, money and other contributions ever be returned to the associates, in any form or manner.

(vi) Bound by Union Constitution - when an associate becomes a member of a Union, he/she is bound by the Union international Constitution, which compels that conformity with its dictates.

(vii) Unfulfilled promises - Union organisers “puff” their wares to the extent that they create false hopes, most organisers are ”schooled” in  the art of propaganda.

(viii) Union’s selfish motives - many unions have been known for swap off associates’ wages and fringe benefits for the satisfaction of their own selfish motives

(ix) Strikes and their consequences - strikes are great disadvantages to an associates.

(x) Loss of jobs – contrary to union propaganda, job security does not lie with unions’ representation of a certain group of associates - just the opposite.

(6) Tools to Remain Union Free

Open door policy, orientation/reorientative program, performance coaching / evaluation programs, mini and annual grassroots meetings, associates involvement in various committees, newsletters, start-up meetings, general meetings, associate handbook, asset program, cookouts and holiday dinners, associate of the month recognition, management contact meetings, safety programmes, associates surveys, management by walking around.
(NB: Walmart refers to workers /employees/staff as Associates subtle instilling a      false sense of belonging, partnership and ownership; thus no need to join unions)
In the US alone Walmart had openly fought all attempts to unionisation of its employees. They call employees, 'associates' and not unlike a recent trend in our local sector when companies like Woolworths put forward the same view in their opposition to SACCAWU's unionisation of the workers. Similarly, we witness an attempt by many other companies to systematically erode the gains won by workers over decades. Walmart is so set to prevent unions in their establishments; they have official training material for managers, “Toolkit to keep your workplace Union-free” and other similar material. In one case; workers in one section of one store, the meat cutting section, joined the union, and instead of recoginising the Union, they closed-down and outsourced all meat cutting departments in their entire store nationwide in more than 2 000 stores. The company faces numerous cases and legal actions for racial and gender discrimination – in the gender discrimination case more than 1.5 million women employees and former employees are taking on Walmart. It has also been the subject of investigations and lawsuits for child labour, wages and hours, discrimination against the disabled and numerous issues. Walmart's response to all these is to first exhaust the legal process sometimes taking years before they eventually settle and pay the fines. This seem to demonstrate a tendency where Walmart breaks the law, dispute it then pay the fine, and this they can do because of their scale and resources, in short, Walmart breaks the rules and pay the fine then merrily continue with their ways of violations and exploitation. It is rather absurd that recently the gender discrimination class action was dismissed from the US Court on a technicality on five (5) : four (4) split judgment; merely on the basis that it is rather too exorbitant to deal with same as a class action than challenged on individual basis. Thus directing these workers to lodge their lawsuit claims or litigation as individuals when the legal access and system worldwide works so expensive and unfriendly towards workers and the power let are alone been so unaffordable expensive.
The attack on workers is not the only concern we have with Walmart. Walmart’s influence stretches way beyond its own operations or that of the wholesale and retail sector but their tentacles stretch deep into the supply chain; in agriculture, agro-processing, food processing and manufacturing. Here companies work according to the dictates of Walmart. Walmart's low prices are set here, if companies want to become a supplier to the world's largest retailer, they will have to do as Walmart says. As a result of this, in China, Jordan, Bangladesh, India, Honduras, Guatemala and many other parts of the world they have forced to drive down wages, force workers to work long hours, exploit women and children and in many instances redraw the manufacturing landscape of many countries where they source goods from and where they operate.  Walmart remains at the centre of many global campaigns for sourcing goods produced and manufactured under conditions of extreme exploitation and in violation of many international labour standards and often local labour laws. It is in this regard that we are extremely concerned about the implications for our local economy in the context of the country's national objectives to create decent jobs, combat poverty and inequality, and stimulate and develop local economies.

Our opposition to the transaction should also be understood in the context of recent developments within Massmart since Massmart has been courting Walmart over a number of years. In the process of this courtship Massmart has been gradually adopting the Walmart business model chacterised by Union bashing and unilateral downward variation of working conditions. Walmart has outlined reasons for its interest in Massmart and has indicated that Massmart is their gateway into the African continent with more than two billion consumers. It is in this context that we should appreciate recent developments within Massmart and the wholesale and retail sector in general. 

Who is Massmart?

Massmart is a conglomerate within the wholesale and retail sector operating under these brands: Game. Dion Wired, Makro, Builders Warehouse, Builders Express, Builders Trade Depot, CCW, Jumbo Cash & Carry and Shield. Massmart also operates in 14 African countries; South Africa, Botswana, Zimbabwe, Namibia, Lesotho, Swaziland, Zambia, Malawi, Mozambique, Tanzania, Uganda, Mauritius, Nigeria and Ghana. After rapid and aggressive expansion over the last decade, mainly through acquisitions, that are persistently taking place even after the merger with Walmart to throttle competition quite aggressively; with current target companies being Rhino Cash & Carry and Fruitsport. Massmart is the fourth largest wholesaler on the African continent.

Over the last few years we have witnessed and warned against the Walmartisation of the South African retail and wholesale sector. We have experienced attitudes towards SACCAWU hardening giving rise to a spate of disputes and strikes, many of which in the past would have been settled without strike action. In this regard we have witnessed, abandoning of agreements, unilateral termination of agreements, unilateral work re-organising, re-engineering, and re-positioning taking place in many national companies. This was often coupled with retrenchments, strikes, dismissals and the general witch-hunting of shopstewards and shopfloor leaders. This was all part of preparation of companies in anticipation of Walmart entry into South Africa. And Massmart was at the forefront of this development and onslaught on wages and working conditions of workers.

They simply had to do this to make themselves attractive to a Walmart bid, who throughout the world shows extreme hostility to trade unions. In Massmart itself we have seen the abandoning of negotiations towards an agreement that would have allowed for the flexibility and mobility of workers within the company, the retrenchments of more than 500 workers, the reneging on agreements on forty-hour rolling week that saw further dismissals, the introduction of new technologies without consultation with the Union and the insistence that all staff must reapply for the jobs they held with the likelihood of being demoted, where those who refuse to do so faced dismissal. Much of this took place without consultation with the Union and against the wishes of the Union.

Essentially, throughout the wholesale and retail sector and in Massmart, in particular, the trend was to weaken the Union, erode the power of workers all towards the end of worsening the employment conditions of the workers as they prepare to intensify the exploitation of workers in the Walmart way.

In short, SACCAWU would not hold the same attitude to the proposed merger if the primary acquiring firm were another international retailer that does not have a reputation similar to that of Walmart. 
For the above reasons we believe that the transaction will undermine the developmental objectives of the country since it will lead to the jobloss bloodbath whilst it will compromise basic worker rights in the merged entity and the retail sector in general. For these reasons we believe that the transaction should be prohibited alternatively it should be approved with stringent conditions that are capable of remedying the public interest concerns that we have raised. In this context we reiterate the following demands as the only basis for conditional approval of the merger:

i. The merged entity should honour existing collective procedural and substantive agreements, and should not down-vary terms and conditions of employment.

ii. Collective agreements, terms and conditions of employment should be extended to all Massmart operations throughout the continent where same do not exist.

iii. Reinstatement of 574 workers dismissed during the dispute as a result the Company’s unilateral breach and deliberate misinterpretation of the strike settlement agreement, re-engineering and unilateral restructuring of the workplace.

iv. Group Centralised Bargaining (this is the case with all other competitors in the wholesale and retail sector except for Massmart).
v. Closed shop Agreement( to serve as a deterrent to the anti-union philosophy outlined above-“How To Remain Union Free”)
vi. Closing of the apartheid wage gap and other disparities across the group.

vii. Effective integration of workers from all divisions and brands.

viii. No supply of Labour broker workforce.

ix. Conversion of casuals to full-time employment.

x. Creation of decent jobs.

xi. Clear local procurement policies towards developing local agriculture, food processing and manufacturing, economies with clear decent work imperatives in job creation.

xii. Adherence to local labour legislation and policies of Broad-based Black Economic Empowerment, Employment Equity and Training;

xiii. Walmart should enter into a Global Framework agreement with UNI;

xiv. Walmart should withdraw its opposition to the US Employment Free Choice Act (to corroborate their argument of respecting Freedom of Association and being law abiding).
xv. The merged entity should not do business with Companies and/or suppliers that abuse workers and trample on their rights.

Unfortunately conditions that have been imposed by the Tribunal do not remedy the public interest concerns referred to in this submission. 

The Union has also observed serious weaknesses in the current Competition Act. Timeframes stipulated in the Act do not provide for effective worker participation in merger proceedings and as a result of these short-comings mergers are often approved with little participation by workers who are often on the receiving end as a result of failure by the Competition Commission to conduct thorough investigations. We have also observed that the nature and extent of involvement of Unions in merger proceedings is not sufficiently outlined in the Act and same leads to a situation where the Competition Commission believes that it is doing Unions a favour in catering for their involvement in merger proceedings. To us it is better to compel merging parties to disclose all relevant information at earlier stages rather than leaving this to stages towards Tribunal hearings as this leads to lengthy and costly legal proceedings which seriously compromise the ability of Unions to participate in same.

Another important lesson, drawn from our lived experience, is the need for Government to urgently work towards the formulation of a National Development Strategy for the Retail sector to ensure that employers within the sector do not undermine developmental objectives of the country. Our Union is more than ready to play a constructive role in this process.
We therefore reiterate our opposition to the merger and thus the call for its prohibition or approval with stringent conditions which we have outlined in this submission. We further submit that the Competition Act should be strengthened through effective amendments whilst Government should urgently initiate processes to formulate a National Development Strategy for the Wholesale and Retail Sector. Further, the Government should reconsider it being regarded and/or catergorised within some and/or by some Multilateral Institutions as the developed country which especially WTO; which was bestowed upon it at instance of the Apartheid regime then. An unnecessary pressure that obliges and commits the country to sell its soul and compromise its citizens. The strenuous pressure and obligation or commitment, that flies in the face of the poverty stricken and highly unequal society/RSA citizens.  
IN CONCLUSION 

In the circumstances, it may well be essential to just reflect on some of the points that are raised by the Tribunal, in the Reasons they provided for their Order, and note the following:
Add paragraph 17:
It is acknowledged that Massmart will gain access to Wal-Mart’s procurement capabilities through a buying agency agreement, etc. Given the fact that Wal-Mart, in the main, prefers to procure their goods from Countries where there is no regard for human and labour rights, this will mean an increase in imports on the part of Massmart.

Add paragraph 40:
The Tribunal confirms that Massmart’s current employment practice is to consider employment divisionally and not from the perspective of the group as a whole. This in our view strengthens the demand for the integration of workers of all divisions. The rationale is that Massmart might grow, as they are expected to roll out their Cambridge stores as they are venturing into food retail, and cut down jobs in other divisions; thus making a mockery of the no retrenchment commitment. 

Add paragraph 41:
The Tribunal concedes here that Wal-Mart’s executives commented that “Massmart carries too many staff on its shop floor”. This in itself is a clear indication that there will be retrenchments post merger in some divisions and that it is therefore not enough to pass a condition that there should be no merger-related retrenchments for two (2) years post merger.

Add paragraph 56

The Tribunal, at the end of this paragraph, records that a Wal-Mart Executive asked for information on the percentage of the employees that are unionised and the duration of the contracts with the Unions. This request, given Wal-Mart’s track record of anti-unionism / union bashing, must raise caution as to what their real motives are. It cannot just simply be an innocent request as part of a due diligence exercises given the fact that Wal-Mart prefers to keep their stores Union free. 

Our arguments are further strengthened under paragraphs 63-65. 

Paragraphs 72 – 121 deal with the procurement issues

It is clear given the reasoning on the part of the Tribunal that they themselves concede that Walmart has superior purchasing power and that it is more likely that, because of that Massmart will be able to procure goods cheaper than they currently do and will thus be able to sell them at cheaper prices. Shoprite Checkers testified that they will have to match the merged entity product by product to ensure that they remain competitive. This surely will result in higher importation of goods even processed foods (the pasta example) and will contribute to job losses in the manufacturing industries. The Tribunal’s argument that its role is in the main , to ensure lower prices to consumers as oppose to ensure that workers remain employed, is a direct contradiction to the developmental agenda ,the New Growth Path which the Government or the Economic Development ministry seeks to achieve. Who is going to buy the cheap goods if people are unemployed? 

We further think that it will be worth mentioning that Wal-Mart is not allowed access to open stores in States like New York and Washington in the United States of America as a result of its behaviour towards worker and human rights as well as their procurement practices; coupled with dictating of the of suppliers/supply chain prices, working conditions and industrial relations regime. 

 We strongly submit further that the direct link ought to the current aggressive but unilateral and gross defective contemplation to retrench more than 3000 workers by Pick n Pay as a response to Wal-Mart’s entry and to remain competitive; does exist beyond probabilities and denials of this evident reality, given the developments sketched above, with most retailers and some supply chain operators to follow in due course. 
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