Briefing Notes for Minister R Davies in preparation for presentation to Portfolio Committee on Trade & Industry for 29 June 2011

Walmart/Massmart merger
Chronology of Events
1. Government (the dti and EDD) was approached in October 2010 by the merger parties who indicated that they intended notifying a merger to the Competition Commission.

2. Government expressed its concerns regarding the labour practices and sourcing policies of Walmart and the possible effects of those policies on the South African manufacturing sector.

3. Government convened a panel of experts to obtain further information from the merger parties and to advise accordingly.

4. A merger was notified at the Competition Commission in November 2010.  In terms of the applicable time frames as provided for in the Competition Act, the last date on which the Competition Commission was required to make a recommendation on the merger fell during or close to the Christmas holiday period. 

5. In light of the above, the Competition Commission extended the period of its investigation (in accordance with the provisions of the Competition Act) until February 2011.   

6. During this time, government solicited further information from the parties and the Minister of Economic Development met with Walmart’s top executives in Davos, Switzerland in late January 2011.  Government repeated its concerns during this meeting and it was agreed that the parties would submit to a dialogue process in an attempt to address concerns regarding labour, small business and threats to local industries.

7. The dialogue process was facilitated by government and the merger parties, labour and government met on several occasions in early February 2011.  It was during this period that the Competition Commission finalised its recommendation on the merger.  The Commission’s recommendation was that the merger should be approved without conditions.  A key consideration which the Commission relied upon in reaching its decision was the dialogue process which was under way and which the Commission anticipated would be address government’s and labour’s concerns.
8. Shortly after the recommendation of the Competition Commission was announced, the merger parties hardened their stance in the dialogue process and no agreement could be reached on the issues of labour and local supply chain.
9. The failure to reach agreement, coupled with an unconditional approval of the merger by the Commission (which was premised on an agreement being reached on labour and local suppliers) necessitated the urgent intervention by government and three departments (DAFF, EDD and the dti) sought and obtained permission from the Competition Tribunal to intervene in the matter.  The intervention by Government was on the basis of substantial public interest concerns (as provided for in Section 12(A)(3) of the Competition Act)
10. The matter had originally been set down for hearing before the Competition Tribunal from 22 to 25 March 2011. Government sought a postponement of the matter in order that the record may be studied.  In addition, government brought an application for the further discovery of documents which were not part of the record and which may shed further light on the impact of the transaction on the SA labour and supply chain.  The matter was postponed until May.
11. Government appointed an expert economist to review the record and additional documents discovered and prepare a report for submission to the Competition Tribunal.
12. During this process, Government gleaned important information on, inter  alia:

· the impact of Walmart’s entry into other markets;
· their intended strategy in South Africa and the continent;

· their global supply chain and sourcing policies;

· the labour policies of Walmart.

13. It emerged that the merged entity intended increasing its focus on food, apparel and general merchandise in the region and that it had an extensive international sourcing and logistics network that was capable of seriously impacting on local suppliers in the retail sector.  Of particular concern were agro-processed products and apparel where other retailers in South Africa indicated that in order to compete, they may be forced to review their sourcing strategies and focus on off-shore sources for products which they are currently sourcing locally.
14. In light of the substantial public interest concerns which were raised and the overwhelming evidence put up by Government before the Competition Tribunal, the merged parties, who up until the last day of the hearing were not prepared to make any commitments in respect of labour and/or local suppliers, submitted a statement of conditions to which they were prepared to commit.

15. The Competition Tribunal approved the merger subject to the following conditions:
The merged entity:

-
may not retrench workers for a period of two years; 

-
must give preferential employment opportunities to 503 workers retrenched during June 2010 (and take into account their years of service in Massmart); 

-
must honour existing labour agreements and not challenge SACCAWU’s role as the collective bargaining agent for at least the next three years; and 

-
must set up a R100m Fund to support local suppliers and small businesses as well as provide training to South African suppliers on how to do business with the merged entity and Walmart.
16. But for government’s intervention, the proposed transaction would have proceeded without any proper ventilation of critical issues related to local procurement, job losses, labour rights and small business development.  In addition, were it not for the submissions made by government to the Competition Tribunal, there would not have been any measures or conditions imposed to protect South African workers and local manufacturing capacity.  
17.Government welcomes the fact that the Tribunal recognised the need to impose conditions on this transaction. The Tribunal will indicate reasons for its decision on or around 29th June. Government and the Unions will then have 10 days to decide on a next step. We are currently studying whether the conditions imposed adequately meet the public interest tests provided for the in the Competition Act and whether they will secure the desired objectives, in particular ensuring that South Africa is not faced with large-scale job losses in the supplier industries to merged entity (both in agriculture and manufacturing) and that the merged entity provide real and effective support for local manufacturers and small business.
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