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CONCISE BRIEFING ON THE OBJECTS OF THE SUPERIOR COURTS BILL, 2011

1.	SUMMARY
1.1	The Superior Courts Bill, 2011 (the Bill), aims to rationalise, consolidate and amend the laws relating to the Constitutional Court, the Supreme Court of Appeal and the High Courts in a single Act of Parliament;  to unite the various High Courts into a single "High Court of South Africa";  to make provision for the administration of the judicial functions of all courts;  to make provision for administrative and budgetary matters relating to the Superior Courts;  and to provide for matters incidental to the functioning of the courts.  

1.2	The establishment of a single "High Court of South Africa" as envisaged by the Bill, as well as the provisions relating to the role of the Chief Justice, as the head of the judiciary, require amendments to the Constitution, and the processing (and constitutionality) of the Bill is therefore dependant on the promulgation of the amendments contained in the Constitution Seventeenth Amendment Bill, 2011.  

1.3	The Bill will largely be giving effect to item 16(6) of Schedule 6 to the Constitution of the Republic of South Africa, 1996, in terms of which all courts must be rationalised with the view to establishing a judicial system suited to the requirements of the Constitution.  It is also aimed at promoting the achievement of a single, integrated, accessible and affordable court system, as well as establishing an integrated system of court governance, within a single judiciary, with the Chief Justice as the head of the judiciary.

2.	PROVISIONS OF THE BILL
The provisions of the Bill are summarised below:

2.1	The objects of the Bill are─
(a)	to consolidate and rationalise the laws pertaining to Superior Courts, as contemplated in item 16(6) of Schedule 6 to the Constitution;
(b)	to bring the structure of the Superior Courts into line with the provisions of Chapter 8 of the Constitution (as amended by the Constitution Seventeenth Amendment Bill, 2011) and the transformation imperatives of the Constitution;  and
(c)	to make provision for the administration of the judicial functions of all courts, including governance issues, over which the Chief Justice exercises responsibility.  (Clause 2)

2.2	Draft legislation dealing with the establishment or functioning of courts may only be introduced into Parliament after consultation with the Minister of Justice and Constitutional Development.  This would contribute towards the realisation of a single, integrated, accessible and streamlined court system. (Clause 3)

2.3	All laws dealing with the structure and functioning of the Superior Courts (that is, the Constitutional Court, the Supreme Court of Appeal and the High Court of South Africa) are consolidated into a single Act of Parliament.  Presently the provisions relating to the Constitutional Court and the Supreme Court of Appeal are, apart from the founding provisions contained Chapter 8 of the Constitution, contained in the Constitutional Court Complementary Act, 1995, and the Supreme Court Act, 1959, respectively.  The various High Courts are subject to the legislative regimes contained in the Supreme Court Act, 1959, of the pre-1994 Republic and the various Constitutions, Supreme Courts Acts and Decrees that applied in the former territories of Bophuthatswana, Ciskei, Transkei and Venda.  (See Schedule 1 to the Bill.)

2.4	The Chief Justice is the head of the judiciary as contemplated in section 165(6) of the Constitution (in accordance with the amendment sought to be effected by the Constitution Seventeenth Amendment Bill, 2011) and exercises responsibility over the establishment and monitoring of norms and standards for the exercise of the judicial functions of all courts.  (Clauses 8, 10 and 11)

2.6	The Bill also seeks to rationalise and strengthen the rule-making mechanism to improve the efficiency of the courts. The envisaged provisions seek to enhance the role of the judiciary in making the rules for all courts and provide for a meaningful role by the Minister and Parliament in the processing and approval thereof which are legislative measures geared to enhance access to justice. (Clauses 31 and 32) 

2.7	The Bill also amends the Labour Relations Act, 1995 (Act No. 66 of 1995), in order to align the tenure of office of judges of the Labour Court with that of judges of the Superior Courts, as envisaged by section 174(2) of the Constitution and regulated in terms of the Judges' Remuneration and Conditions of Employment Act, 2001 (Act No. 47 of 2001).  (Schedule 2)

2.8	Laws repealed and/or amended by the Bill:



SCHEDULE 1
Laws repealed ( Section 55(1)(a) )


Item No.
No.  and year of law
Short title
Extent of repeal
1
Act No. 59 of 1959
Supreme Court Act, 1959
The whole
2
Act No. 59 of 1959
(Venda)
Supreme Court Act, 1959
The whole
3
Act No. 15 of 1969
Establishment of the Northern Cape Division of the Supreme Court of South Africa Act, 1969
The whole
4
Act No. 15 of 1976
(Transkei)
Republic of Transkei Constitution Act, 1976
Sections 44 up to and including 53
5
Act No.  18 of 1977
(Bophuthatswana)
Republic of Bophuthatswana Constitution Act, 1977
Sections 8(2), (3) and (4);  22(1)(b);  53(2);  59 up to and including 67;  78;  89(1),  (2) and (3);  90(1) and (2);  91(1)(b), (c)(iii) and (d);  and 93(1)(f).
6
Act No. 9 of 1979
(Venda)
Republic of Venda Constitution Act, 1979
Sections 42 up to and including section 52; and section 72.
7
Act No. 32 of 1982
(Bophuthatswana)
Supreme Court of Bophuthatswana Act, 1982
The whole
8
Act No. 5 of 1983
(Transkei)
Supreme Court Act, 1983
The whole
9
Decree No. 43 of 1990 (Ciskei)
Supreme Court Decree, 1990
The whole
10
Decree No.  45 of 1990 (Ciskei)
Republic of Ciskei Constitution Decree, 1990
Sections 27 and 28
11
Act No. 13 of 1995
Constitutional Court Complementary Act, 1995
The whole
12
Act No. 41 of 2001
Interim Rationalisation of Jurisdiction of High Courts Act, 2001
The whole
13
Act No. 30 of 2008
Renaming of High Courts Act, 2008
The whole


SCHEDULE 2
Laws amended (Section 55(1)(b))

Item No.
No. and year of law
Short title
Extent of amendment
1
Act No.  107 of 1985
Rules Board for Courts of Law Act, 1985
1.  Amendment of section 6—
(a)	by the substitution for the words preceding paragraph (a) of subsection (1) of the following words:
"The Board may, with a view to the efficient, expeditious and uniform administration of justice in the Supreme Court of Appeal, the [High Courts] High Court of South Africa and the lower courts, from time to time on a regular basis review existing rules of court and, subject to the approval of the Minister, make, amend or repeal rules for the Supreme Court of Appeal, the [High Courts] High Court of South Africa and the lower courts regulating—";
(b)	by the substitution for paragraph (e) of subsection (1) of the following paragraph:
"(e)	the practice and procedure in connection with the reference of any matter to a referee under [section 19 of the Supreme Court Act, 1959 (Act No.  59 of 1959)] section 38 of the Superior Courts Act, 2011, and the remuneration payable to any such referee;";
(c)	by the substitution for paragraph (p) of subsection (1) of the following paragraph:
"(p)	the custody and disposal of records or minutes of evidence and proceedings in the Supreme Court of Appeal and the [High Courts] High Court of South Africa;";
(d)	by the substitution for paragraph (t) of subsection (1) of the following paragraph:
"(t)	generally any matter which may be necessary or useful to be prescribed for the proper despatch and conduct of the functions of the Supreme Court of Appeal, the [High Courts] High Court of South Africa and the lower courts in civil as well as in criminal proceedings.";
(e)	by the substitution for paragraph (a) of subsection (2) of the following paragraph:
		"(a)	Different rules may be made in respect of the Supreme Court of Appeal, the [High Courts] High Court of South Africa and the lower courts and in respect of different kinds of proceedings.";
(f)	by the deletion of subparagraph (i) of subsection (2)(b);  and
(g)	by the substitution for subparagraph (ii) of subsection (2)(b) of the following subparagraph:
"(ii)	the different [High Courts] Divisions of the High Court of South Africa;  or".

2
Act No. 66 of 1995
Labour Relations Act, 1995
1.	Amendment of section 151 by the substitution for subsection (2) of the following subsection:
		"(2)  The Labour Court is a superior court
that has authority, inherent powers and standing, in relation to matters under its jurisdiction, equal to that which a court of a [provincial division] Division of the [Supreme Court] High Court of South Africa has in relation to matters under its jurisdiction.";
2.	Amendment of section 154─
(a)	by the substitution for subsection (1) of the 	following subsection:
	"(1)  A judge of the Labour Court [must be appointed for a period determined by the President at the time of appointment] holds office until discharged from active service in terms of the Judges' Remuneration and Conditions of Employment Act, 2001 (Act No. 47 of 2001).";
(b)	by the substitution for subsection (2) of the 	following subsection:
 	"(2)  A judge of the Labour Court who is also a judge of the High Court may resign as a judge of the Labour Court by giving written notice to the President.";
(c)	by the deletion of subsection (3);  
(d)	by the substitution for subsection (4) of the 	following subsection:
	"(4)  Neither the tenure of office nor the remuneration and terms and conditions of appointment applicable to a judge of the High Court in terms of the Judges’ Remuneration and Conditions of Employment Act, [1989 (Act No. 88 of 1989)] 2001, is affected by that judge’s appointment and concurrent tenure of office as a judge of the Labour Court.";
(e)	by the substitution for subsection (5) of the 	following subsection:
	"(5)  [(a)  The remuneration payable to a judge of the Labour Court who is a person referred to in section 153 (6) (a) (ii), must be the same as that payable to a judge of the High Court.
                     (b)  The terms and conditions of appointment of a judge of the Labour Court referred to in paragraph (a) must be similar to those of a judge of the High Court] The Judges' Remuneration and Conditions of Employment Act, 2001, as applicable to a judge of the High Court, apply, read with the changes required by the context, to a judge of the Labour Court who is not a judge of the High Court.";  
(f)	by the deletion of subsection (7); 
(g)	by the substitution for subsection (9) of the 	following subsection:
	"(9)  The provisions of subsections [(2) to (8)] (4), (5), (6) and (8) apply, read with the changes required by the context, to acting judges appointed in terms of section 153 (5).";  and
(h)	by the addition of the following subsection:
		          "(10)(a)  Any judge of the Labour 
Court holding office immediately before the commencement of Schedule 2 of the Superior Courts Act, 2011, who is not a judge of the High Court, may not later than 30 days after such commencement, inform the Minister of Justice in writing that he or she chooses to continue in office in terms of this section as it existed prior to such commencement.
	(b)  Any judge referred to in paragraph (a) who does not choose to continue in office in terms of this section as it existed prior to such commencement─
	(i)	shall continue to hold that office in
accordance with this section as amended by the Schedule 2 of the Superior Courts Act, 2011;  and
(ii)	his or her period of service as a
Labour Court judge prior to such commencement shall, for the purposes of the Judges' Remuneration and Conditions of Employment Act, 2001, be deemed to be active service as contemplated in that Act.".
3.	Amendment of section 170─
(a)	by the substitution for subsection (2) of the 	following subsection:
	"(2)  A judge of the Labour Appeal Court may resign from that office by giving written notice to the President.";
(b)	by the substitution for subsection (4) of the 	following subsection:
	"(4)  Neither the tenure of office nor the remuneration and terms and conditions of appointment applicable to a judge of the High Court in terms of the Judges’ Remuneration and Conditions of Employment Act, [1989 (Act No. 88 of 1989)] 2001 (Act No. 47 of 2001), is affected by that judge’s appointment and concurrent tenure of office as a judge of the Labour Appeal Court.";  and
(c)	by the deletion of subsection (5).




3.	DEPARTMENTS/BODIES/PERSONS CONSULTED
3.1	During August 2003, a forerunner of this Bill (namely the Superior Courts Bill, 2003) together with the Constitution of the Republic of South Africa Amendment Bill, 2003, were introduced into Parliament and referred to the Portfolio Committee on Justice and Constitutional Development (National Assembly) for consideration.  The Portfolio Committee embarked on extensive public hearings regarding the draft legislation and received substantial inputs from a wide range of interested parties.

3.2	After the elections in 2004, the Constitution Amendment Bill in question was allowed to lapse but the development of the legislation continued and earlier versions of both Bills were extensively discussed at a Judicial Colloquium hosted by former Minister Mabandla during April 2005.  In December 2005, a draft Constitution (Fourteenth) Amendment Bill was subsequently published in the Gazette with the view to the introduction and consideration thereof along with a comprehensively revised version of the Superior Courts Bill of 2003.  The Portfolio Committee in question held public hearings on the Bills early in 2006, during the course of which it became clear that more consensus needed to be developed between role-players on certain aspects of the draft legislation.  As a result, the Constitution (Fourteenth) Amendment Bill was not introduced and the processing of the Superior Courts Bill, 2003, was put on hold pending the further development of broad policy guidelines on the transformation of the judiciary and the courts.  

3.3	Following the elections in 2009, the Superior Courts Bill, 2003, was allowed to lapse, paving the way for the introduction of the new, revised Constitution Seventeenth Amendment Bill, 2011, and a new Superior Courts Bill, 2011, into Parliament.  Both Bills result from further consultation with, particularly, the Judiciary.  Draft versions of both Bills have also been published in Gazette No. 33216 of 21 May 2010 for public comment.  

3.4	On consideration of the comments received, and particularly as a result of further consultation with the Heads of the Superior Courts, certain changes were effected to the Bill, most notably the omission of the proposed integration of existing specialist courts, such as the Labour, Electoral, Competition Appeal and Land Claims Courts, into the High Court of South Africa as "Special Divisions" of that Court.     

4.	FINANCIAL IMPLICATIONS FOR STATE
The Bill will have significant organisational and personnel implications, especially concerning the establishment of Divisions of the High Court in Limpopo and Mpumalanga, and (to a lesser degree) the creation of capacity in the Office of the Chief Justice.  However, the Bill allows for an incremental approach to be followed in these matters, since it provides that the Gauteng Division would continue to function as the Limpopo and Mpumalanga Divisions respectively until seats for those Divisions have been formally established.  The budget for the establishment of those Divisions is included in the Department’s MTEF budget.


