BRIEFING NOTE: CONSTITUTION EIGHTEENTH AMENDMENT BILL [BILL 8 -2011]

After the 2009 elections, government was re-organised by, among others, abolishing, amalgamating and, in some instances, creating new departments. In this process, the Department of Education and Training was abolished and the Departments of Basic Education and Higher Education and Training were created.

Following these developments, the administration of the Adult Basic Education and Training Act, 2000 (Act 52 of 2000), and the Further Education and Training Colleges Act, 2006 (Act 16 of 2006), which were, at the time, administered by the Department of Basic Education, was transferred to the Department of Higher Education and Training.

The Further Education and Training Colleges Act, 2006, defines "further education and training" as all learning and training programmes leading to qualifications at levels 2 to 4 of the National Qualifications Framework or such further education and training levels determined by the South African Qualifications Authority, (SAQA) and contemplated in the South African Qualifications Authority Act, 1995 (Act 58 of 1995), which levels are above general education but below higher education. Similarly, adult basic education is not regarded as part of tertiary education.

The transfer of the functions relating to further education and training and adult education and training to the national level of government is regarded as necessary in order to ensure-

(a) that post-school education and training are dealt with in a holistic and integrated manner; and

(b) improved planning and articulation with the universities and the skills development sector.

The transfer of these Acts means that not only tertiary education is administered at the national level of government, but that further education and training as well as adult education and training are also administered at the national government level, by the Department of Higher Education and Training.

Schedule 4 of the Constitution contains functional areas of concurrent national and provincial legislative competence. In terms of Part A of this Schedule education at all levels, except tertiary education, is a functional area of concurrent national and provincial legislative competence. The transfer of the administration of the statutes regulating further education and training and adult education and training means that, while the Constitution assigns these functional areas to both the national and provincial levels of government, it is the national level of government that has the actual powers and functions over these functional areas. It has therefore become necessary to amend the Constitution in order to make it clear that the functions relating to further education and training and adult basic education are functional areas of the national level of government.

The purpose of this short Bill is to remove the legislative competence in respect of further education and training and adult education and training from the functional area of concurrent national and provincial legislative competence in Schedule 4, so that only education at school level is a functional area of concurrent national and provincial legislative competence. This means that further education and training, which includes colleges and adult education and training, will become a functional area of exclusive national legislative competence, together with tertiary education.

In terms of section 74(5)(a) and (b) of the Constitution, the person intending to introduce the Bill amending the Constitution must publish the Bill in the national Government Gazette for public comments and submit it to the provincial legislatures for their views. The Bill was published for public comments in the Gazette and submitted to the Speakers of all provincial legislatures on the date of publication of the Bill in the Gazette, which was 21 January 2011. The closing date for the submission of public comments and the views of the provincial legislatures was 15 March 2011. This date allowed more time than the 30 days required by section 74(5) of the Constitution.

The following provincial legislatures and organisations submitted their views and comments on the Bill:

(a) Western Cape;

(b) Northern Cape;

(c) Eastern Cape;

(d) North West;

(e) Limpopo;

(f) Mpumalanga

(g) Free State;

(h) Gauteng;

(i) Kwa-Zulu Natal; and

U) South African Teachers Union.

(These comments were submitted to the Speaker of the National Assembly and the Chairperson of the National Council of Provinces).

The Gauteng and Kwa-Zulu Natal Provincial Legislatures indicated that they would interact further with the Bill during the parliamentary process.

The provincial legislatures of the Northern Cape, Eastern Cape, North West, Limpopo, Mpumalanga and Free State support the amendment unequivocally. The Western Cape Provincial Legislature, although not specifically opposed to the proposed amendment, expressed concern that support services available to schools, such as in-service training, training in support of education in schools and psychology clinics for learners that are educational in nature may be affected by the narrow interpretation of education in schools. They are of the view that these support services will also be transferred to the national government as they do not relate to education in schools. In response, the Department of Higher Education and Training confirmed that these support services will not be affected when further education and training and adult basic education and training become an exclusive national competency.

In terms of section 74(6)(a) and (b) of the Constitution, a person introducing a Bill amending the Constitution must submit any written comments received from the public and the provincial legislatures to the Speaker for tabling in the National Assembly and to the Chairperson of the National Council of Provinces for tabling in the Council if the amendments in question are of a nature as referred to in section 74(3)(b) of the Constitution. Section 74(13) of the Constitution provides that a Bill amending the Constitution, other than a Bill referred to in section 76(1) or (2), is to be passed -

"(a) by the National Assembly with a supporting vote of at least two thirds of its members; and

(b) also by the National Council of Provinces, with a supporting vote of at least six provinces, if the amendment - 

(i) relates to a matter that affects the Council;

(ii) alters provincial boundaries, powers, functions or institutions; or

(iii) amends a provision that deals specifically with a provincial matter.".

