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1.
BACKGROUND
1.1
On 25 June 2006, Mr Nyathi instituted an action in the High Court claiming damages in the amount of R1 490 000,00 for pain and suffering caused by the negligence and improper care by the Gauteng provincial hospital. Pending the hearing of the matter the court ordered an interim payment of R317 700, 00 to enable Mr Nyathi to acquire treatment and medication as his health was deteriorating and he had no means to afford medical treatment. The State failed to satisfy the court order for interim payment. 
1.2    Section 3 of the State Liability Act prohibits the execution or attachement of the State assets for the purpose of satisfying judgment against the State. The applicant was therefore rendered powerless to execute the court order for interim payment. 

1.3
As a result of the State failure to comply with the court order, the applicant successfully applied in the High Court  for an order declaring section 3 of State Liability Act inconsistent with the Constitution. The constitutional challenge was based on the fact that section 3 precludes the execution or attachment of the State assests and that there are no provisions and  express procedures for the satisfaction of  judgment debts. 

1.4
The order of the constitutional invalidity of the High Court was confirmed by the Constitutional court on 02 June 2008. The court also found that non-compliance with the court orders by the State through its official’s amounts to breach of its constitutional obligation. The Minister of Justice of Justice and Constitutional Development (‘the Minister ‘) was further ordered to compile and provide to the Constitutional Court, on affidavit and by no later that 31 July 2008, a list of all unsatisfied court orders against the State (National and Provincial) and the steps the Minister will take to ensure the speedy settlement of unsatisfied court orders.  These reports were filed on 31 July 2008, 12 December 2009 and 5 August 2009 respectively. 
1.5
In so far as steps to be taken to ensure the speedy settlement of judgments the report gave details of progress made in preparation of the State Liability Bill and the Constitution Eighteenth Amendment Bill (“the Bills”).  The Bills have been in preparation since 2003 however due to a number of objections and debates by the relevant departments, it was only tabled before the Cabinet Committee on Governance and Administration on 3 December 2008.   
1.6
Both Bills were subsequently published in an Extraordinary Government Gazette for public comment only on 1 June 2009, one day before the expiry of the suspension period of this Court’s order of invalidity in Nyathi.    
Consequently, on the same day, the Minister filed an urgent application with this Court for an order extending the period of invalidity for 12 months. Pursuant to that application the Court on 1 June 2009 made an order that the period of suspension would be extended until 31 August 2011. The Court also ordered that the remainder of the urgent application for the variation of the order of 2 June 2008 in Nyathi be postponed to 12 August 2009 for hearing.  This limited extension was initially granted in order to afford an opportunity for a full airing of the issues and for consideration of the interests of the public.
2.
DISCUSSION
2.1
It should be noted that certain parties were admitted to the proceedings as amicus curiae, such as the:

· Legal Resources Centre

· Freedom Under Law

· Aids Law Project

2.2
The Law Society of South Africa was admitted to proceedings as an Intervening Party.   All joining parties made submissions in order to assist the court in making its finding.
2.3
Having considered the submissions of the concerned parties the court made the following order on the 31st August 2009:
 “1.
The period of suspension of invalidity in paragraph 2 of the order granted in Nyathi v MEC for Department of Health, Gauteng and Another 2008 (5) SA 94 (CC), as extended by an order of this Court granted on 1 June 2009, is further extended until 31 August 2011.

2.
The parties to this case, as well as the Minister for Finance, are requested to lodge written argument on or before 15 September 2009 on the question of whether an order in the following terms should be made an order of Court to be operative during the period of suspension made in paragraph 1 of this order:

‘During the extended period of suspension granted by this Court on 31 August 2009, or until legislation regulating the matter is brought into effect, the following process for the enforcement of court orders against the state sounding in money shall apply:

(a) If a final court order against the state for the payment of money is not satisfied within 30 days of the date of judgment, the judgment creditor may serve notice on the State Attorney and the relevant Accounting Officer in the National or Provincial Department or the local government of the intention to attach movable property owned by the state and used by the department which is, in effect, the judgment debtor for the purposes of a sale in execution to satisfy the judgment debt.

(b) If, within 14 days after the notice in paragraph (a) of this order has been served, the judgment debt remains unpaid, the judgment creditor may apply for a writ of execution against movable property in terms of Rule 45 of the Uniform Rules of Court or in terms of Rule 36 of the Magistrates’ Courts Rules of Court, whichever is applicable.

(c) The sheriff of the relevant court shall, pursuant to the writ of execution, attach movable property owned by the state and used by the relevant department.

(d) 30 days after the date of the attachment, and in the absence of any application as contemplated in paragraph (e) of this order, the sheriff of the relevant court may sell the attached movable property in execution of the judgment debt. 

(e) Any affected party may, during the periods referred to in paragraphs (b) and (d) of this order, apply to the court which granted the judgment in question for an order staying the execution contemplated in paragraph (d) on the ground that it is not in the interests of justice and good governance to attach and sell in execution the movable property of the state which has been attached.

(f) The duty to establish that it would not be in the interests of justice and good governance for the property of the state which has been attached to be sold in execution rests upon the party seeking the relief sought in paragraph (e) of this order.’

3.
The parties to this case, as well as the Minister for Finance, may also submit written argument on or before 15 September 2009 proposing an alternative order for the timeous and effective enforcement of judgment debts.


4.
The Registrar of this Court is instructed to arrange for service of a copy of this order, as well as a copy of this Court’s judgment in Nyathi v MEC for Department of Health, Gauteng and Another 2008 (5) SA 94 (CC) on the Minister for Finance.


5.
Costs are reserved.”
2.4
Having granted the extension of the order of invalidity to the 31st August 2011, Mokgoro J held that in view of the fact that the State Liability Bill together with the 18th Constitutional Amendment Bill had already been published for public comment and that the public participation process had already begun, an order of extension should be granted to allow for this process to be completed.  The court stated that it is reasonable to anticipate a protracted time span before the bills were passed however went further to state that the inevitable need for an interim remedy to protect both creditors and vital state assets in these circumstances could not be gainsaid.   
2.5
The court invited the parties to this application as well as the Minister of Finance to make written submissions regarding the proposed interim order as well as any other proposed alternative on or before the 15 September 2009. 
3.

PRACTICAL IMPLICATIONS

STEPS THAT MUST BE TAKEN BY JUDGEMENT CREDITORS BEFORE A WRIT MAY LEGALLY BE ISSUED AGAINST THE STATE.
3.1
Before a judgment creditor may legally attach State Property to satisfy a final judgment debt, such creditor must do the following:

3.1.1 Immediately after judgment is granted, inform the relevant Department and State Attorney of the details of the judgment and provide them with full information about the judgment.

3.1.2 Wait 30 days after the order was granted for payment to be made. During this period, no steps to execute may be taken.

3.1.3 After 30 days, if the debt has not been paid, the creditor must serve the Court order, and a certificate issued by the Registrar or the Clerk of the Court where the judgment was granted, stating that no appeal, review or recission proceedings are pending in respect of the order, on all of the following persons, in the manner set out in either Rule 4 of the Uniform Rules (High Court) or Rule 9 of the Magistrates’ Court Rules-
(a) The relevant National or Provincial Treasury;

(b) The State Attorney;

(c) The accounting officer (DG/Commissioner: SAPS) of the particular department at National or Provincial level;

(d) The Executive authority of the particular department at National (Minister) or Provincial (MEC) level;

3.1.4
This service will probably have to be by the sheriff as it may be necessary to prove that the order had been served on all these entities and it might be difficult to prove service on all these persons without proper returns of service. The certificate will have to be obtained after the 30 days have lapsed as the Registrar or Clerk of the Court can not issue such a certificate before the time limits for an application for rescission have lapsed. The time limit is 20 Court days.

3.1.5 The Treasury served with such an order and certificate may either settle the debt itself within 14 days after the order is served on them, arrange with the Department to settle the debt or make acceptable arrangements with the creditor for the settlement of the debt.

3.1.6 Should the Treasury fail to cause the judgment debt to be satisfied, the creditor may apply for a writ against movable property of the State. Only movable property of the Department that owes the debt may be attached. The property may be attached but may not be removed by the sheriff at that stage. 

3.1.7 The attached property may only be removed and sold by the sheriff after a further 30 days have passed since the property was attached and if the debt still has not been paid and an application to stay the execution has not been brought in this period.

4.
STEPS A DEPARTMENT (NATIONAL OR PROVINCIAL) MUST / MAY TAKE IF SERVED WITH A WRIT.
4.1 When a writ to attach movable property is received and the sheriff attaches property of the Department, do not argue with the sheriff or attempt to prevent him to do his job. This will be illegal. Allow the sheriff to write up sufficient movable property to satisfy the amount of the debt.  

4.2
If the debt is indeed due and payable, immediate steps must be taken to pay the debt immediately, regardless of what is set out below and in any event before the expiry of the 30 day period mentioned above to avoid unnecessary or fruitless expenditure.
4.3 It must immediately be established whether the creditor had complied with the steps set out in 3.1 above. If the creditor has failed to comply with the requirements set out in 3.1 above, the writ would be irregular and may be set aside by the Court on that basis even though the debt is due and payable. The attorney/creditor may also be required to pay the costs to have the irregular writ set aside.
4.4 In the event that the writ was issued after due compliance with the requirements set out in Paragraph 3.1 above, it would still be possible to approach the Court before the property is sold with an Application to stay the writ if it can be shown that the execution of the attached assets is not in the interests of justice. Should you be of the opinion that this is the case, the documents must be submitted to the State Attorney as soon as possible after the sheriff attached the property to enable the State Attorney to bring the necessary application before the 30 day period provided for has lapsed. 

4.5 In the event that you are of the opinion that it is in the interests of justice not to allow the attached property to be sold by the sheriff, submit your motivation why you are of the opinion that this is the case to the State Attorney as soon as possible after the attachment and also provide the reasons why the judgment has not been satisfied.
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