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17 June 2011

Fulfilling its Mandate? The National Policy Framework (Management of Sexual Offence Matters)

This paper reflects on the background to the development of the National Policy Framework (NPF) and considers certain issues in respect of the content of the NPF.
I. Locating the National Policy Framework within the Sexual Offences Act

The Criminal Law (Sexual Offences and Related Matters) Act (SOA) 32 of 2007 is a comprehensive piece of legislation which endeavoured to deal, in a single statute, with all legal aspects relating to sexual offences including issues concerning management, reporting, investigation and prosecution.
 

The SOA acknowledges the challenges in providing a uniform and co-ordinated approach to implementation while recognising that the failure to provide adequate services and effective protection to the victims of sexual offences exacerbates secondary victimisation and traumatisation.

Significantly, the SOA establishes a supportive structure aimed at ensuring effective implementation. This structure encompasses the adoption and tabling of a National Policy Framework (NPF)
; departmental obligations through the development of national instructions, directives and training courses for police officials, prosecutors and medical practitioners as well as reporting mechanisms to enhance Parliamentary oversight. (Annexure A).

The National Policy Framework (NPF) must locate itself within the broad objects of the SOA, which are to: 

· Afford complainants of sexual offences the maximum and least traumatising protection that the law can provide.

· Introduce measures which seek to enable the relevant organs of state to give full effect to the provisions of the SOA; and
· Combat and, ultimately, to eradicate the relatively high incidence of sexual offences committed in the Republic.

The successful prosecution and conviction of a perpetrator in a sexual offences matter involves co-operation from various government departments to ensure each link in the process chain is maintained in a manner that preserves the evidence and supports the victim, while preventing secondary traumatisation. Key to this are sensitised and trained personnel, specialised services and appropriate facilities. Starting with the police where the crime is reported
 (whether ordinary SAPS officers, the Community Policing Forums or the Family Violence, Child Protection and Sexual Offences Units), the medical examination at a hospital including HIV testing and provision of Post Exposure Prophylaxis
 (nurses, doctors, clinical psychologists and staff at clinical forensic medical centres), the social workers/counsellors/civil society service providers (personnel at victim friendly rooms, One Stop Centres and Thuthuzela Care Centres (case managers and victim assistant officers)), the prosecutors and court preparation officers (intermediaries at court) and the judicial officers.

II. Developing the National Policy Framework

The SOA provides for the establishment of an Inter-sectoral Committee (ISC) consisting of the Director Generals of the Departments of Justice (Chairperson), Social Development and Health as well as the National Commissioner of SAPS; the National Commissioner of Correctional Services and the National Director of Public Prosecutions.
 

The ISC is obliged to develop a Draft National Policy Framework.
 A National Operating Inter-sectoral Committee (NOISC) was also formed to support the ISC.

The purpose of the NPF is to provide an integrated and multidisciplinary approach to service delivery for victims of sexual violence. The NPF must:

· Ensure a uniform and co-ordinated approach by government departments.

· Guide the implementation, enforcement and administration of the Act.

· Develop a plan for the progressive realisation of services to victims of sexual offences within available resources.

In addition, the NPF must also include guidelines for:

· The implementation of the priorities and strategies contained in the NPF
· Measuring progress on the achievement of the NPF objectives

· Ensuring the different organs of state comply with primary and supporting role and responsibilities allocated to them in respect of the NPF and the Act 
· Monitoring the implementation of the national policy framework and of the Act.

Comment

· The NPF must develop a plan for progressive realisation of services to victims of sexual offences within available resources: the use of the term ‘progressive realisation’ of services points to the importance of providing measurable benchmarks and timeframes to ensure quantifiable gains which give full effect to the provisions of the Act.
 It is perhaps surprising that there no definition of this key concept.
III. Delays in finalising the National Policy Framework
The SOA originally provided in section 62(2)(a) that the Minister of Justice and Constitutional Development must, within one year after implementation of the Act, adopt and table the National Policy Framework for the Management of Sexual Offences in Parliament. This should have been done before December 2008. This deadline was then extended to before 31 March 2009.
  

On 9 February 2009 the Portfolio Committee was informed that
:

· By August 2008 a Draft Outline of the National Policy Framework was in place. 

· By late 2008, the NPF had taken further shape and a smaller task team was set up comprising of the DoJ&CD, South African Police Services (SAPS), National Prosecution Authority (NPA), Departments of Health and Social Development. 

· The NPF was to have been completed by early December 2008 but the Department identified a need for wider consultation on the NPF with civil society stakeholders. 

· A further round on developing benchmarks for measuring progress was scheduled for the 13th February 2009.

· The NPF was to have been finalised by 31 March 2009.

On 16 August 2010 the Portfolio Committee was informed that the NPF was overdue but that it would be forwarded to Parliament, within the next two weeks.

The NPF was tabled on 5 May 2011.

Comment

· In respect of the NPF the Department has not met either
: 

· The deadlines as set out in the legislation; or 
· Its commitments to the Portfolio Committee. 

IV. The Structure of the Tabled NPF Document (dated March 2011)

The tabled NPF document seeks ‘to ensure that all government departments and role-players are guided in the implementation, enforcement, monitoring, evaluation and administration of the SOA’.

Section A: Background
Part 1: Introduces the NPF and sets out its purpose and objectives. The drafters note that it is a foundational document and define two key concepts, namely, vulnerability and secondary victimisation. 
Comment
· It may have been useful to provide some detail on the context, vision and services required in terms of the SOA. Perhaps even the inclusion of a process flow map to track the steps taken within the Criminal Justice System and the movement of a sexual offences case from one part of the system to another. This would also allow for the identification of areas of Intersectoral collaboration and possible gaps where interdepartmental protocols may be required. 
· It’s not clear why vulnerability and secondary victimisation have been identified

as ‘key concepts’?
· When considering the definition of vulnerability the following may be taken into account:

Vulnerability: is linked via a table (p9 Box 1) to the need for specialised services, however, while the document states what these are, namely training, specialist personnel, information management and sensitivity around cultural differences. It does not set out how these services are to be realised. 

In addition, reference is made under vulnerability to groups (some of which arguably experience multiple discrimination and institutional marginalisation) which include; women; children; the elderly; people with physical disabilities (issues of access are critical); mentally disabled persons (the SOA has emphasised the need to deal with sexual offences perpetrated against people with mental disabilities. Their particular needs must be provided for if the protection promised by the Act is to be made real); LGBTI sector
 (where there have been increasing calls for greater attention to be paid to the issue of ‘corrective rape’); undocumented migrants and people in prisons, detention centres and police holding cells.
 Are these diverse needs being accommodated within the NPF? 
The drafters indicate in general terms that psycho social, medico legal and legal support services and systems offered to children and persons with mental and or severe physical disabilities must be established and improved, however, it is not clear how this is being/ or will be done? 
Should there also not be some recognition of the challenges affecting victims of sexual offences in rural areas, where access to services may be particularly difficult?
Part 2 sets out the existing legal and policy framework listing relevant national legislation as well as regional and international instruments. 

Part 3 lists the stakeholders (Parliament, ISC, departments (DoJ&CD, DoH, DCS, DSD, and SAPS), the NPA, GCIS and civil society) and assigns their responsibilities.

Comment

· It is not clear what the provision of a list of legislation and regional and international instruments adds to the NPF.
· Under part 3 – Stakeholders and Responsibilities
: What about the involvement of other Departments such as Basic Education and Higher Education and Training
, Home Affairs and Women, Children and People with Disabilities, as well as the Judiciary (case flow management; bail issues; sexual offences courts and mainstreaming) and certain of the Chapter 9 institutions such as the Commission for Gender Equality and the SAHRC?
Section B: The Framework
The NPF is based on four guiding principles:

· Adoption of a therapeutic approach

· Provision of specialised services

· Equal access and equitable provision of services

· Adoption of a multidisciplinary and inter-sectoral response

These principles underpin the components of the framework which are set out as follows. 

Framework 1: Governance 

Framework 2:  The Three Pillars

 1: Co-ordination

 2: Service Delivery (Support and Prevention)

 3: Resources

Framework 3: Oversight (Monitoring and Evaluation)

Comment

· It’s not clear what either Framework 1: Governance or Framework 2: The Three Pillars add to the NPF in their current format?

Framework 1: Governance: assigns accountability to two levels, namely the Inter-sectoral Committee and the Minister. It involves ‘the alignment of all policies, activities, implementation, communication, monitoring and evaluation of programmes and services’. It will also ensure accounting on the ‘cost per spend’ for each goal, objective activity and outcome outlined by the policy and the Act. However, it is not clear how this will be achieved?

Framework 2: The Three Pillars (these should perhaps be more clearly linked to the reporting matrix under Annexure B): 
Pillar 1: Co-ordination - refers also to consultation, co-operation and communication but these issues are considered in very general terms and it’s not clear what value they add to the document, for instance, what is meant by ‘collective accountability through a commonly shared performance management system and evidence based initiatives that monitor the harmonious environment within which dialogue occurs’
 or ‘proliferating accountability’?

Pillar 2: Service delivery - this is a critical pillar but although reference is made to the need to enhance sensitised and specialised services there is minimal detail on the specific services provided by departments (nationally and provincially) in terms of the SOA, the gaps in service delivery and a measurable plan for improvement in services.

Pillar 3: Resources – this section is also set out in very general terms, there is reference to the range of resources required, namely human resources, financial resources, infrastructural resources, systems and tools but these are not ‘fleshed out’.
· Framework 3 - Oversight (Monitoring and Evaluation) – the NPF defines what monitoring and evaluation is but it’s not clear if the monitoring and evaluation tool provided identifies the benchmarks and indicators which can be used to determine the effectiveness of systems, policies and services.
Section C: Guide to the Implementation

Annexure A: National Structure for Management of Sexual offences. This section provides the contact details of the members of the ISC.

Annexure B: Implementation Plans

· Interdepartmental plan 2010-2015: The three year plan provided sets out key result areas, activities, targets and indicators in a table. Additional detail is then provided on the policy, stakeholder management, responsible departments and other bodies, research, training and support as well as public awareness and communication.
· Reporting matrix: This was developed to meet the requirements of outcome based monitoring.
Annexure C: Monitoring and evaluation.
 The monitoring and evaluation tool provides a guide to measure state compliance with the provisions of the Act and the NPF.
Comment

· Interdepartmental plans – many of the targets are ‘ongoing’ it’s not clear how this will allow for the assessment of the achievement of progressive realisation of services. Is there sufficient detail and alignment to allow for the tracking of departmental and interdepartmental responsibilities?
· Why was more use not made of the SMART (specific, measurable, achievable, relevant and time-bound) principles for targets and indicators?
V. Possible issues for consideration

· A Foundational Document: the drafters of the NPF make frequent reference to it being foundational and providing a broad framework rather than being prescriptive. However understandable such an approach may be in a policy document it is important to note that the Department has had over three years to produce the NPF and the SOA itself is quite prescriptive about the purpose and content of the NPF. Given this, what impact has the failure to finalise the NPF had on the effective implementation of the SOA? Is the version of the NPF that has been tabled too general in terms of its content? If the NPF is not substantive enough does it serve its purpose of supporting the effective implementation of the SOA? 
· Progressive realisation: this is not defined in the NPF but in order to develop a plan that will support the progressive realisation of services is the following not required: 
· Identify what services exist for victims of sexual offences and the facilities, amenities and other resources that are required by Departments to support the Act’s implementation. 
· Define specialised services, facilities and structured training needs.

· Provide a plan with reference to human resources, departmental and inter-departmental budgets, infrastructural resources, systems and tools.
· Consultation: Civil Society Involvement
: The Department indicated that there were ‘extensive consultations’ with NGO’s.
 The tabled NPF document notes that ‘ one of the notable successes in the management of sexual offences in SA has been and continues to be the unwavering support of NGO’s towards addressing the rights of victims’.
 NGO’s play a role in medical-legal services, restorative justice, court directed services and investigation support services.
  Consultative processes must be put in place.
 The NPF refers to the ‘notable contributions’ made by the Non-Governmental (NGO) Working Group. Which civil society or non-governmental organisations comprise the Non-Government Organisations Working Group? Can the Department elaborate on the consultation process? There has been some concern from NGO’s that ‘in its current form the NPF does not adequately incorporate procedures to empower sexual offences victims throughout the complaints, treatment, and prosecution processes. More specifically, it does not adequately incorporate a role for civil society in ensuring the progressive realisation of services for rape survivors’.

· Information management: minimal information is provided on the information management systems of departments and their utilisation to monitor effective implementation of the Act. This is of particular importance in respect of:
· Case-flow management 

· Turn-around times for sexual offences matters and mechanisms to curb delays in the finalization of sexual offences matters 

· Collation of data (which is disaggregated by sex, age and disability)

· Reliable statistics to allow for analysis of trends 

· Linking the NPF to the Department of Justice Draft Inter-Departmental Plan (IDP) as set out in the Annual Plan (2011/12): The Department provides the following: 
Objective 9: Increased protection of the rights of vulnerable groups

	Indicators
	Audited performance

	Estimated

2010/11

Performance
	Targets

	
	2008/9
	2009/10
	
	2011/12
	2012/13
	2013/14

	9.1
	Number of key activities for the implementation of Criminal Law (Sexual Offences and Related Matters) Amendment Act

	-
	-
	2 of 4
	3 of 4
	4 of 4
	-

	9.2
	Percentage utilisation of the NRSO
 by the courts (Phase 1)

	-
	-
	11% of courts
	70%
	80%
	100%

	9.3
	Percentage completion of implementation of NRSO Phase 2

	-
	-
	15%
	40%
	60%
	85%


The Quarterly Targets are then set out as follows
: 

	Output

Indicators
	Reporting period
	Annual target
	Quarterly Targets

	
	
	
	Q1
	Q2
	Q3
	Q4

	9.1
	Number of key activities for the implementation of Criminal Law (Sexual Offences and Related Matters) Amendment Act
	Monthly
	3 of 4 complete
	Draft Inter-Departmental Plan (IDP) signed off by the Minister 
	30% implementation of the IDP
	60% implementation of the IDP
	100% implementation of the IDP

	9.2
	Percentage utilisation of the NRSO by the courts (Phase 1)
	Monthly
	70%
	15%
	30%
	45%
	70%

	9.3
	Percentage completion of implementation of NRSO (Phase 2)
	Monthly
	40%
	10%
	10%
	10%
	10%


· Monitoring and Evaluation: It may be quite challenging for the Committee to monitor the effective implementation of the Inter-Departmental Plan in respect of such undefined targets and in the absence of measurable indicators. 
Sources:

Criminal Law (Sexual Offences and Related Matters) Act (SOA) 32 of 2007
DoJ&CD Annual Performance Plan 2011-2012

National Policy Framework: Management of Sexual Offences (First Edition: March 2011)
Progress Report on the National Policy Frame work for Sexual Offences, presented to the Portfolio Committee by the DoJ&CD on 9 February 2009

Annexure A

Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 (SOA)
Obligations in terms of Act 32 of 2007

1. Obligations of the Intersectoral Committee
: 

· Meet twice a year

· Develop a Draft National Policy Framework (initially in terms of the Act to be tabled before December 2008; the deadline was then extended to 31 March 2009.)
 

· Recommend to the Minister amendments to the NPF

2. Obligations of the Minister (DoJ&CD)

· Adopt and table a National Policy Framework

· Consult with Cabinet Members (Police, DCS, DSD, DoH and NDPP) and within one year after implementation of the Act submit Reports to Parliament (from each Department on the Intersectoral Committee) on the implementation of the Act.

· Submit such reports to Parliament on an annual basis

3. Departmental responses to obligations as set out in the Sexual Offences Act 32 of 2007
:

	Obligation


	Date set in the legislation
	Date of actual compliance
	DoJ&CD
	NPA
	SAPS
	DoH
	DSD
	DCS

	Establish National Sex Offenders Register


	SOA set date as February 2009. Judicial matters Amendment Act delayed implementation by 6 months until 30 June 2009.

	
	Initially delayed by six months; incompletely implemented
	
	Compilation of historical convictions delayed
	Compilation of historical convictions delayed
	
	Compilation of historical convictions delayed



	National Policy Framework


	To be adopted and tabled before 31 March 2009.

And then to be Gazetted one month after tabling.
	Tabled on 5 May 2011.
 
	
	
	
	
	
	

	Develop training courses

(Police, NPA and DoH) 


	The training courses must be tabled in Parliament within six months after the commencement of the Act.

Then within a year of the Act’s commencement and annually thereafter a report must be tabled on the implementation of the training courses.

	
	
	Courses developed but not tabled.

No annual training implementation report.
	Courses developed but not tabled.

No annual training implementation report.
	Courses developed but not tabled.

No annual training implementation report.
	
	

	Issue Directives, National Instructions and Regulations


	To be submitted to Parliament 6 months after commencement of the Act and published in the Gazette

	
	Regulations-gazetted to deadline.

	Directives –not yet gazetted.

	National instructions gazetted to deadline.

	Directives gazetted late.

	
	

	Designate health facilities to provide PEP, conduct compulsory HIV testing


	
	
	
	
	
	Not done.
	
	

	Table in Parliament annual departmental reports on implementation of the SOA

	
	
	No reports tabled.
	No reports tabled.
	No reports tabled.
	No reports tabled.
	No reports tabled.
	No reports tabled.


� Tabled on 5 May 2011. First Edition March 2011


� Enacted on 16 December 2007. Essentially, the main objectives of the Act are as follows:


Define sexual crimes and create new and expanded statutory sexual offences including those against children and persons with mental disabilities.


Ensure that both men and women can use the law with regard to sexual crimes.


Ensure that government departments work together to protect complainants from unfair treatment or trauma from secondary victimisation.


Introduce measures that are aimed at enhancing service delivery for victims (such as facilities in court which include intermediaries and closed circuit television).


Make sure that rape survivors get certain services such as post-exposure prophylaxis (PEP), which can reduce the chances of HIV from the rape.


Allow rape survivors to find out if the person who raped them has HIV.


Establish a National Register for Sex Offenders aimed at ensuring that persons who have been convicted of sexual offences against children or persons with mental disabilities are prohibited from certain types of employment.


� Preamble to the SOA.


� In terms of Section 62(1) of the Minister must, after consultation with the cabinet members responsible for safety and security, correctional services, social development and health and the National Director of Public Prosecutions, adopt a national policy framework.


� See Annexure A - in addition to the tabling of the NPF the national instructions, directives and training courses must be submitted to Parliament (including amendments).  Annual reports on the implementation of the SOA and annual reports on the implementation of the training courses must also be tabled.


� Section 2. The SAPS Annual Report 2009/10 indicates that 68332 sexual offences were recorded. A 19.8% increase against women and a 36.1% increase against children from the previous year.


� Most recently monitoring activities nationwide as part of the 16 Days of Activism for No Violence Against Women and Children, noted that only half of the 60 monitored SAPS stations had access to forms on HIV testing of the alleged rapist and information sheets for rape survivors about crucial post-exposure prophylaxis and HIV testing. Both of these are required by SAPS’ National Instructions 3/2008 on Sexual Offences. (Findings from the Shukumisa Campaign conducted during the 16 days of activism 2010.) http://www.shukumisa.org.za/index.php/2011/02/download-the-shukumisa-campaign-monitoring-report/


� Section 28 provides that if a victim has been exposed to the risk of being infected with HIV as the result of a sexual offence being committed upon her/him, they may receive post-exposure prophylaxis (PEP) for HIV infection within 72 hours of commission of the offence.  The victim is also entitled to be given free medical advice on how to administer the PEP.  A victim also has the right to request for HIV testing of the alleged perpetrator.


� Section 63(1) and (2)


� Section 65(1)


� Section 62(1)


� The UN Committee for Economic, Social and Cultural Rights in General Comment 3  on the nature of states parties’ obligations interpreted progressive realisation as follows:’ The concept of progressive realization ……imposes an obligation to move as expeditiously and effectively as possible towards that goal. Moreover, any deliberately retrogressive measures in that regard would require the most careful consideration and would need to be fully justified by reference to the totality of the rights provided for and in the context of the full use of the maximum available resources.’  The Constitutional Court adopted this interpretation of progressive realisation in Government of the Republic of South Africa v Grootboom and Others 2000 (11) BCLR 1169 and held that: ‘the State is obliged to act to achieve the intended result, and the legislative measures will invariably have to be supported by appropriate, well directed policies and programs implemented by the Executive. These policies and programs must be reasonable both in their conception and their implementation. The formulation of a program is only the first stage in meeting the State's obligations. The program must also be reasonably implemented. An otherwise reasonable program that is not implemented reasonably will not constitute compliance with the State's obligations.’


� Judicial Matters Amendment Act 66 of 2008


� Progress Report on the National Policy Frame work for Sexual Offences, presented to the Portfolio Committee by the DoJ&CD on 9 February 2009.  


� http://www.pmg.org.za/report/20100817-department-implementation-criminal-law-sexual-offences-related-matter


� The Constitutional Court in Director of Public Prosecutions, Transvaal v Minister for Justice and Constitutional Development and Others BCLR 637 (CC) (1 April 2009) has already pointed out that ‘compliance with the Constitution requires not only that laws be enacted to give effect to the rights in the Constitution, but also requires that these laws be implemented. Failure to implement laws that protect constitutional rights is a violation of the Constitution’.


� National Policy Framework, P5


� P8-9 1.3


� Lesbian, Gay, Bisexual, Transgender and Intersex.


� A monitoring study in 2008 of certain SAPS offices and courts noted that understanding of the needs of marginalised victims was limited, suggesting that these particular victims may be poorly served. This was evident in the conflation of mental illness with mental disability and the lack of attention to homophobia and its effect on individual officers’ attitudes. http://www.shukumisa.org.za/wp-content/uploads/2011/02/Shukumisa-monitoring_campaign_report1.pdf


�A range of polices, processes and practices are in place across Departments as a response to various matters concerning sexual offences.


� P14


� Education is included on p37 under b. Stakeholder management as a key stakeholder to the implementation of the Act but is not included on p13 – Roles and Responsibilities of the Departments/Institutions.


� P19


� P20-29


� P30-32


� P21


� P22


� For instance there is no mention of how the protective measures guaranteed in the Criminal Procedure Act (CPA) are to be progressively realised and implemented. These include the provision of closed-circuit televisions (CCTVs), intermediaries and separate rooms for in camera proceedings.


� P34


� P35


� P43


� The NPF provides that the Inter-Sectoral Committee  ‘must establish a sub-committee to co-ordinate training plans, set standards in terms of National Qualifications, monitor the implementation of training and compile reports for tabling in Parliament’(p39) but does not elaborate in respect of timeframes.


�CGE, Research Report on the Victims’ Charter February 2009. The role played by external partners such as NGOs should not be undermined, but rather enhanced, because they are able to render services to victims that go beyond the capacity of departmental officials.


� DoJ&CD Letter (dated 13/04/2011) attached to tabled NPF.


� P13


� P24


� P38


� E Keehn, ‘Civil Society pushes improved implementation of the Sexual Offences Act’, Sonke Gender Justice Network, 8 March 2011.


http://www.genderjustice.org.za/issue-8-march-2011/improved-implementation-of-the-sexual-offences-act-is-a-priority


� Department of Justice, Annual Performance Plan 2011-12, p18


� Incomplete boxes denote new indicators or instances where historical information is not available.


� For 2011/12, the major activity denoted is approval of the Draft Inter-departmental Plan on Sexual Offences and Related Matters and implementation of this plan. In 2012/13, a Memorandum of Understanding will be signed with the House of Traditional Leaders for implementation in the same year.


� The status of the National Register for Sex Offenders is unclear. The original date for commencement was 30 June 2008 but this was extended to 30 June 2009 by the Judicial Matters Amendment Act 66 of 2008.


� According to the Department: The National Register of Sexual Offences keeps a database of sexual offenders to assist courts in identifying offenders and to request more drastic sentences for repeat offenders.  Although Phase 1 (implementation of a register) has already been completed, utilisation by the courts needs to be improved. 


� According to the Department: The second phase of the National Register of Sexual Offences involves capturing of historical information and enabling seamless communication of systems between SAPS and the department. Full completion of this project apparently depends on budget availability for IT systems and the quality and completeness of historical information.


� DoJ&CD Annual Performance Plan 2011-12, p19


� The various Chapters of the Act came into effect as follows:


Chapters 1-4 and 7 on 16 December 2007.


Chapter 5 - (Services for victims of sexual offences and compulsory HIV testing of alleged sex offenders) – 21 March 2008.


Chapter 6 - (National register for sex offenders) – June 2009 but  supposedly operational as from 30 September 2009.


� Section 65


� Section 64(1)


� Extended by the Judicial Matters Amendment Act 66 of 2008. To be extended again within 18 months after the commencement of section 85 of the Judicial Matters Amendment Bill, 2010


� Section 62(1)


� Section 65(3)(a)


� Section 65(3)(b)


� Outline adapted from information presented by Tshwaranang Legal Advocacy Centre at a Seminar on the implementation of the Domestic Violence Act and Sexual Offences Act, 16 May 2011 (initiative of the Community Law Centre (UWC) Parliamentary Programme).


�Judicial Matters Amendment Act 66 of 2008.


� ATC, No 54 2011, Thursday 5 May 2011 (1514)


� Section 66(1)(b); (2)(b) and (3)(b)


� Section 66(5)(a)


� Any new or amended training courses must be tabled in Parliament within 14 days of their finalisation. (Section 66(4)(c)).


� The NPA training courses must ensure sexual offence cases are dealt with in an appropriate, efficient and sensitive manner and provide for:


Training on the Directives


Social context training


Uniform norms, standards and procedures


� The SAPS training courses must ensure sexual offence cases are dealt with in an appropriate, efficient and sensitive manner and provide for:


Training on the National Instructions


Social context training


Uniform norms, standards and procedures


� The DoH training courses must ensure sexual offence cases are dealt with in an appropriate, efficient and sensitive manner and provide for:


Training on the Directives


Social context training


Uniform norms, standards and procedures


� Regulations published in Government Gazette 31076 on May 22, 2008


� The NPA Directives (section 66(2)(a) must provide:


The manner in which sexual offences cases should be dealt with


Criteria and circumstances where an application is made for witnesses/child complainants to give evidence via closed circuit television


Criteria and circumstances for the appointment of an intermediary


Request for proceedings not to take place in open court


Request to prohibit publication of identity of complainant


Criteria/circumstances around prosecutions dealing with consensual sexual violation with a child


Criteria/circumstances for a prosecution dealing with ascertainment of HIV status of alleged offender


Information to be placed before court during sentencing


Manner in which orders are forwarded to include accused’s name in NRSO


In addition Directives (section 66(2)(c))must be issued in respect of:


The manner of dealing with HIV result tests disclosed by the SAPS to ensure  confidentiality


� The SAPS National Instructions (section 66(1)(a) must provide: 


The manner in which an alleged sexual offence is to be dealt with


The manner in which such an offence is to be investigated


The circumstances where a police officer may apply for HIV testing of an alleged offender


The manner in which court orders for compulsory HIV testing must be executed


Issues of confidentiality


Manner of handing over test results


In addition National Instructions (section 66(1)(c) must be issued and published in respect of  the manner in which police officials:


Retain test results


Make the record of results available to the Prosecutor


Destroy the test results.


� The DoH Directives(section 66(3)(a) must provide for:


The administering of PEP


The manner in which courts for compulsory HIV testing must be executed


The manner of dealing with such tests to ensure confidentiality


The manner of reporting of a sexual offence if reported at a designated public health facility


The manner in which assistance is to be provided in the investigation and prosecution of sexual offences


� Section29(1) the Cabinet member responsible for Health must by notice in the Gazette designate any public health establishment for the purposes of


Providing Post Exposure Prophylaxis (PEP) to victims


Carrying out compulsory HIV testing


The first notice in terms of this section must be published within two months of implementation of the section and at least at six monthly intervals after that.


� Section 65(3)(a) and (b).
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