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The chairperson, 

Mr Thabadiawa Alfred Mufamadi, 

Standing Committee on Finance, 

Parliament, 

Cape Town. 

20 June 2011 

 

Dear Sir, 

 

Comments on the draft Taxation Laws Amendment Bill 2011 

 

 

We wish to register our objection to the proposed new treatment of redeemable preference 

shares contained in Section 20 (1) and (2) of the draft Bill, (pages 35 to 36) amending section 

8E of the Act. This is discussed in paragraph 4 on page 83 of the Explanatory Memorandum. 

 

The proposal will deem to be interest (and taxable as such) any dividends paid on preferences 

shares which are redeemable within ten years of issue. (The current time limit is three years). 

This will mean double taxation since preference share dividends, in the normal course, are 

paid from taxed income. 

 

Our reasons are as follows: 

 

1 Most redeemable preference shares are not tax avoidance schemes. But now all of 

them, when redeemable within ten years, and regardless of their intentions, will be 

subjected to double taxation. 

 

2 Redeemable preference shares are issued for good commercial reasons to enable 

investment to take place where either a pure bank loan, or pure equity capital, is not 

feasible or too expensive. Much BEE finance has been raised by way of redeemable 

preference shares, including some major public issues to the black public. Ditikeni has 

directly and indirectly issued redeemable preference shares on many occasions, and 

wishes to do so in future in order to fund its investment activities.  

 

3 The burden of a new tax is normally carried by the issuer, such as Ditikeni. The 

proposals will therefore impose a huge, unexpected and unjustified tax burden on 

Ditikeni and other BEE companies.  

 

4 They will also close off a valuable source of finance. Preference shares have been 

frequently used by the Industrial Development Corporation, just for example, to 

provide funding for worthy ventures. Ditikeni itself has issued preference shares to the 
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IDC for a particular transaction, which are redeemable five years after issue and will 

therefore now attract double tax. Ditikeni as the issuer will bear the burden - a 

considerable hardship for us as a broad-based BEE investment company. 

 

5 There is no tax leakage from a conventional redeemable preference share. The 

proposed Bill    makes no attempt to distinguish between the tax avoidance behaviour 

it wishes to end, and  the legitimate funding arrangements which are of huge benefit 

to the economy. Not only BEE finance will be affected. Many smaller companies and 

start-ups need preference share funding to provide the necessary finance, and this is 

obviously important for job creation. Preference shares in various forms are also used 

by larger companies and some are listed. They are an essential tool in the financing 

toolkit. Without redeemable preference shares, the cost of finance will increase, and 

there will be less of it - just when finance for job creation is so urgently needed.  

 

6 Redeemable preference shares have been used for decades as an efficient way of 

raising  finance and many such instruments have been issued and have years to run. 

Since there is no tax leakage from these, it is highly inequitable that they should now 

be subject to double  taxation. This will ruin many ventures which are currently 

operating legally and in full tax compliance with the existing rules. 

  

7 It would appear that the Treasury and SARS have good reason to believe that some 

redeemable preference shares are being used in devious ways to avoid tax. This is not 

the case with most taxpayers however, and Ditikeni specifically. Preference share 

dividends are  paid out of income that has already been fully taxed. The Treasury and 

SARS should be prevented from imposing heavy burdens on honest participants in the 

economy by way of an extreme and all-encompassing "catch-all" measure such as this; 

rather they should finely define the behaviour which they wish to penalise.   

 

8 The Explanatory Memorandum says that issuers of pre-existing preference shares will 

be entitled to apply for exemption from SARS. As far as Section 8E is concerned, this is 

in fact NOT provided for in the draft Bill.  No exemption is available to issuers of plain-

vanilla preference shares.  Only "third-party backed" preference shares have the right 

to apply for exemption, in new section 8EA. 

 

In any case, exemption for pre-existing preference shares hardly helps - all new issues 

will be subjected to double taxation - no exemption is proposed for new issues. 

 

9 We estimate that the effective tax rate will increase, in a typical scenario where the 

original income is a capital gain, from 22.6% to 38% in the case of companies, and to 

48% in the case of trusts and individuals. This will make this form of funding unviable. 

 

10 Investors are in our experience unwilling to commit funds to preference shares which 

extend longer than 7 or 8 years. Many in fact insist on no more than 5 years. The ten 

years which the Treasury proposes will simply mean substantially less finance can be 

raised.  
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In passing, I wish to point out that this sweeping and destructive change is scarcely motivated 

in the Explanatory Memorandum, where it occupies a single paragraph in a document of 129 

pages. Here, the Treasury says only:  

  

"Given the ease in [sic] which taxpayers are circumventing the three year rule, it is 

proposed that the three year rule be extended to ten years."    

 

This is surely not sufficient motivation to justify this measure. Is there truly no alternative 

course of action which would cause less collateral damage? The Treasury is almost silent on 

the issue. 

 

By way of explanation, Ditikeni is a 100%-broad-based BEE investment company whose 

shareholders are all non-profit organisations. Many of these NGOs work in rural development; 

others focus on children's issues, urban development, research support for trade unions, and 

so forth. Ditikeni was set up by these 19 NGOs as a way of achieving financial sustainability. 

We have made significant progress towards this goal. Unfortunately, the Treasury's proposals 

in respect of redeemable preference shares will be a massive set-back for these efforts. 

 

Hearings: 

 

We request the opportunity to address the Standing Committee on this issue, and would be 

obliged if you could allocate a time for this on the 21st or 22nd.  

 

 

 

Yours sincerely, 

 
Sahra Ryklief 

Chair, 

Ditikeni Board of Directors. 

 

E-mail:     sahraryklief@ditikeni.co.za 

 

Cellphone:     082 880 9400 

 

 

 

 

 

 


