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Public hearings 

Portfolio Committee:  Agriculture, Fisheries and Forestry 

Transformation of the Fisheries Industry 

Policy environment, law and new developments in public law, customary and international law 

recognised under the Constitution 

1. The new small scale policy on fishing was developed as a result of the challenge of traditional 

artisanal fishers of the Marine Living Resources Act (MLRA) in the Equality Court of South Africa in 

2005. These fishers contended that the Act discriminated against them because it was designed for 

the needs of commercial, individual-based fishing. As a result, they submitted to the Court, the Act 

provided for the effective elimination of community-based, subsistence fishing practiced by many 

traditional fishing communities along the coast of South Africa.  

 

2. The fishers argued, amongst other things, that they had customary fishing rights based on the rule 

formulated in Van Breda and Other v Jacobs and Others
1
 read with the constitutional 

recognition of customary law.
2
 As a result, the fishers argued, they are not applying to the 

Court to award them rights to the resource or to order the legislator to award them such 

rights; rather, these rights belong to them and any legislative framework that regulates 

the resource must accommodate these rights. It is in the light of the two Equality Court 

applications (2005 and 2010) that the small scale policy stands to be evaluated. 

 

3. This means that  

 

(a) where customary fishing rights have been lost, there is a claim to restitution;  

(b) and where customary rights are currently threatened, proper consent of the 

communities involved must be gained.  

Our submissions will proceed to discuss these two points in greater detail below. In addition, we will 

address the issue of community-based governance and the role of the State in community-based 

resource management. 

 

4. At the outset, however, we would like to draw the attention of the portfolio committee to a crucial 

aspect of the legislative framework of small scale community fishing rights which is often ignored: 

the protection of the African Charter on Human and Peoples’ Rights
3
 of the rights of communities as 

peoples.  This legal instrument is of crucial importance in this context because it is the first and only 

international human rights document to protect the rights of peoples - a result of the fact that the 

drafters aimed to create a human rights instrument particular to the needs of the African continent. 

The South African government is bound by Article 1 of the Charter to ‘recognize the rights, duties 

and freedoms enshrined in this Chapter and […] to adopt legislative or other measures to give effect 

to them’. 

                                                           
1 1921 AD 331 
2
 Sections 211 and 39 of the Constitution. 

3
 South Africa has signed and ratified this Charter and is thus bound by it. 



2 

 

 

5. In terms of the African Charter, the rights of fishing communities (as peoples) that must be protected 

and respected are: 

 

Section 20(1): to pursue their economic and social development according to the policy they have 

freely chosen; 

 

Section 21(1): freely dispose of their wealth and natural resources. This right shall be exercised in the 

exclusive interest of the people. In no case shall a people be deprived of it. 

 

Section 21(2): In case of spoliation the dispossessed people shall have the right to the lawful recovery 

of its property as well as to an adequate compensation. 

 

Section 22(1): All peoples shall have the right to their economic, social and cultural development with 

due regard to their freedom and identity and in the equal enjoyment of the common heritage of 

mankind 

 

In our submissions below, we will refer to a decision of the African Commission on Human and 

Peoples’ Rights, the institution mandated with the interpretation of the rights protected in the 

African Charter. 

 

(a) Restitution 

 

6. A significant proportion of the communities living along the Eastern Cape and Kwazulu Natal coast 

who have historically harvested marine resources continue to be denied their rights to these 

resources – either through the imposition of no take MPAs or through insecure and restrictive bag 

limits as part of a permit exemption system.  This includes the communities within the Maputaland 

and St Lucia  Marine Reserves within iSimangaliso – Kosi, Mabibi, Sodwana, St Lucia, Mbonambi, 

Sokhulu etc as well as the Mkambati Reserve in Pondoland, the Hluleka Reserve and Dwesa-Cwebe 

MPA.  The new small-scale policy is vague in terms of how the rights of these communities will be 

restituted.  

 

7. The property clause in the Constitution and various provisions of the African Charter can and we 

would argue should, deal with past discrimination.
4
 Thus, these provisions would include reparation 

                                                           
4
  The land tenure reform provision of the property clause is explicit:  “a person or community whose tenure of 

land is legally insecure as a result of past racially discriminatory laws or practices is entitled … either to tenure which is 

legally secure or to comparable redress”.  What does this mean for tenure reform in fisheries systems?  Subsection (8) 

makes it clear that the property clause is not meant to limit or restrict the state to address past discrimination with 

regard to land related reform.  Tenure reform of fisheries systems may include: 

• Recognition of fisheries practices and systems of communities with customary tenure systems and informal 

tenure systems 

• Support and maintenance of customary tenure systems 

• Redress and provision of tenure security which may include protection against unauthorized use where 

consent had not been given 

• Restitution for the loss of tenure rights due to past discriminatory laws and practices. 
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and restitution of tenure rights to fishing resources lost due to past discrimination. This issue has not 

been addressed in the current proposed policy framework and this need to be addressed. 

 

(b) Current and future change to tenure rights 

 

8.  Emerging international law and general tenets of African customary law points to the inclusion of 

principles and procedural rights such as recognition of and integration of indigenous and local 

knowledge, recognition of customary institutions and practices and free and prior informed consent 

(FIPC) when changes to tenure rights are being proposed (Legal Resources Centre 2011b).   These 

principles are gradually being given legal and policy content through communities asserting and 

claiming their rights.
5
   For example, In February 2010 the African Human Commission ruled in favour 

of the Endorois people of Kenya and set important precedent when it noted that consultation with 

the Endorois people regarding the establishment of a nature reserve on their land which led to their 

dispossession was not adequate and they did not fully understand the process.     To have a process 

of consent that is fully informed all individuals must be fully and accurately informed of the nature 

and consequences of the process and provided with an effective opportunity to participate 

individually or as collectives (Centre for Minority Rights, 2010).    

 

9. We contend that these judgements on customary law have to be extended to the everyday 

management of fisheries and should inform the principles that guide governance of tenure.   These 

guiding principles pertain to any decision about the disposal, development or change of resource use 

affecting access rights to common property and include the following:
 6
 

 

• Securing the right for all members of communities to meaningful participation and to control access to their 

land and related marine resources; 

•  Ensuring that the requirements for community meetings and other expressions dealing with the issue of 

consent: how decisions are made, who calls for meetings and how in terms of customary law, and what 

default provisions exist if the process is not adequate or legitimate in terms of customary law are clarified?
7
 

• Ensuring that impacts on the access rights of members of the community are avoided, or, where they cannot 

be altogether avoided, are minimised; 

• Ensuring that adverse impacts shall not be distributed in such a manner as to unfairly discriminate against 

any affected person or member of the community, particularly vulnerable and disadvantaged persons 

including women and children.   

                                                           
5
 See amongst others Rights Group International on behalf of Endorois Welfare Council v Kenya (2010). 

6
 See LRC 2011 and LRC 2011 (b).  These principles give content and describe appropriate process to implement and 

apply the consent standard.  These recommendations refer both to the emerging international law principles [Pringe 

2001; Ruggie 2011] and general tenets of African customary law and are also derived and adapted from a range of 

national legislation including the National Environmental Management Act (1997) and Interim Protection of Informal 

Land Rights Act (IPILRA) 1996. 
7
 Meetings for rights holders affected directly; Input and meetings by rights holders and stake holders affected by 

indirect and/or cumulative impacts; Reporting about meetings and other expressions dealing the issue of  consent; 

Facilitation and conciliation to seek consent, and equality of arms in negotiations and preparation of binding 

agreements. 
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• Confirming that decisions take into account the interests, needs and values of all affected persons and 

members of the community, and this includes recognising all forms of knowledge, including traditional and 

ordinary knowledge. 

• Ensuring that decisions are taken in an open and transparent manner, and access to information is provided 

in accordance with customary law, custom and usage, and any relevant statute law.   

• Ensuring that the use and exploitation of renewable and non-renewable natural resources is responsible and 

equitable, and takes into account the benefit of such use and exploitation by the community; 

• Implementing a risk-averse and cautious approach is applied, which takes into account the limits of current 

knowledge about the consequences of decisions and actions; and  

• Ensuring that negative impacts on the social, economic, cultural and environmental rights of the community 

and its members are anticipated and prevented, and where they cannot be altogether prevented, are 

minimised and remedied.   

 

(c) Good governance 

 

10. Good governance of tenure and the recognition of customary law require that local fishing 

communities themselves define their own rules of governance.  Within a living customary 

law approach to governance, several functions of governance are fused at local level, rather 

than alienating them from the users and use of the resource. The emphasis on ‘local 

content’ is thus most significant.  This interpretation is supported in the draft policy through 

the call for a paradigm that “recognises and draws on age old local traditions and practices 

of harvesting and managing marine living resources amongst small-scale fishers” (DAFF 

2010: 34).  It draws attention to the processes at local level, located in the relations of 

fishers amongst each other and the systems of local law that emerge out of these relations, 

as is characteristic of systems of living law.  It recognizes the centrality of the community of 

users in the following words:   

 

“The policy proposes a shift away from past management approaches to one which emphases [sic] 

community orientation and establishes mechanisms and structures for a community-based 

approach to harvesting and managing marine living resources by the sector and to the allocation of 

fishing rights to small-scale fishers. This is in line with the global trend which indicates a shift in the 

governance and management of fisheries to a broader approach that recognizes the participation of 

fishers, local stewardship, and shared decision-making.”
8
 

 

11. We suggest that this conceptualization of a ‘community-based approach’, includes the 

local,  layered processes of rule-making, rights recognition, accountability and dispute 

resolution as reflected within systems of living customary law.  Thus, tenure governance 

comprises the recognition of rights and their administration.  

 

12. The accommodation of community-based governance, requires the proper consideration of 

the role of the state.   

                                                           
8
 DAFF (2010: 34, 45). 
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13. In terms of the Constitution, the role of the state is to regulate the ownership rights of communities 

in terms of reasonable state law in order to secure ecological sustainability, but this requires of the 

state to ensure that local coastal communities are not bearing the burden of conservation and that 

regulation is fair and equitable across all resource users.  The role of the state in tenure governance, 

as noted above, thus centres on engaging in a participatory process to identify the community and 

resource outcomes upon which the consequences of governance will be measured.  In this way, the 

state, in conversation with users of the resource, is able to assert the protection and promotion of 

the rights contained in the Constitution, including those of the environment.  Here the State is able 

to draw on the Bill of Rights in the Constitution for guidance, in addition to the wide range of 

international legal and other instruments mentioned above.   

Conclusion 

14. We welcome the initiative of the portfolio committee to address the difficult issue of the 

transformation of the fishing sector within the current legislative and policy framework head-on. 

We look forward to future personal engagements on the small scale fishing policy and the 

proposed Fishing Charter. 


