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Parliament’s oversight function

South African Constitution

s55 Powers of National Assembly
(2) The National Assembly must provide for mechanisms –

(b) to maintain oversight of –
(i) the exercise of national executive authority, including the implementation of

legislation; and
(ii) any organ of state.

S114 Powers of provincial legislatures
(2) A provincial legislature must provide for mechanisms –

(b) to maintain oversight of –
(i) the exercise of provincial executive authority in the province, including the 

implementation of legislation; and
(ii) any provincial organ of state. 
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What type of law is the Children’s Act?

• Children’s Act 38 of 2005 – passed as a s75 bill 
“ordinary bill not affecting the provinces”.

• Children’s Amendment Act 41 of 2007 – passed as a s76 
bill “ ordinary bill affecting the provinces”.

• “Welfare services” fall in schedule 4 = a functional area 
of concurrent national and provincial legislative 
competence. This means that both national and province 
can legislative on children’s welfare services.

• However, a national law like the Children’s Act trumps a 
provincial law if certain circumstances are met (see s146 
of the Constitution).

National and Provincial 
responsibilities

• The main responsibility for implementing the 
Children’s Act lies with the 9 provincial MECs for 
Social Development 
(see Children’s Act sections 78, 93, 105, 146, 193 and 215).

• The National Department should lead and co-
ordinate the provinces to ensure the Act is 
implemented in a co-ordinated and uniform 
manner across the country 
(s 4 of the Children’s Act read with sections 77, 92, 104, 145, 192 and 214 

and sections 79, 94, 106, 147, 194 and 216).
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Provinces responsibilities

National department 
responsibilities

• S4(1) “This Act must be implemented by organs of state 
in the national, provincial and, where applicable, local 
spheres of government subject to any specific section of 
this Act and regulations allocating roles and 
responsibilities, in an integrated, co-ordinated and 
uniform manner.”

• S5 “To achieve the implementation of this Act in the 
manner referred to in section 4, all organs of state in the 
national, provincial and, where applicable, local spheres 
of government involved with the care, protection and 
well-being of children must co-operate in the 
development of a uniform approach aimed at co-
ordinating and integrating the services delivered to 
children.”
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National department 
responsibilities

• S192(1) The Minister, after consultation 
with…..must include in the departmental 
strategy a comprehensive national 
strategy aimed at the establishment of an 
appropriate spread of child and youth care 
centres throughout the Republic providing 
the required range of residential care 
programmes in the various regions….”
(see also sections 77, 92, 104, 145, and 214 in relation to partial 
care, ECD, protection, prevention and drop in centres)

Implementation challenges

(1)Human Resources  (10 to 11)

(2)Foster Care System (11 to 12)

(3)Budget (12 to 1)
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Children’s Act 38 of 2005 
(as amended by Act 41 of 2007)

Rights the Act is aimed at giving effect to:
- social services [s28(1) (c)]
- family care, parental care or alternative care if 

removed from the family environment [S28(1) 
(b)]

- protection from abuse, neglect, degradation and 
exploitation [s28(1) (d)]

- principle of the best interests of the child [s28(2)]
- child’s right to be heard and taken seriously 

Services required under the Act
• partial care facilities (crèches) 

• ECD centres and programmes

• prevention and early intervention services (including parenting 
programmes, HCBC, diversion, and child and family counselling)

• drop-in centres

• protection services (identification, assessment and protection of 
vulnerable children, a support scheme for child-headed households)

• foster care, cluster foster care, and adoption (placement and monitoring)

• child and youth care centres (children’s homes, places of safety, secure 
care facilities)


