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MEMORANDUM


Subject: Language Rights under the Interim and Final Constitution

1. I was requested by the Co-Chairpersons of the Joint Constitutional Review Committee to advice on the language rights under the Interim Constitution, 1993 and the Final Constitution, 1996 as far as they relate to the submission under discussion before this Committee. I was also requested to analyse relevant court judgments; and to track information from the Constitutional Assembly's discussions which led to the adoption of the sections that deal with languages in the Final Constitution.

Background

2. In 2007 the Joint Constitutional Review Committee (JCRC) received a submission challenging the designation of Sepedi as an official language in terms of section 6(1) of the Constitution. According to the submission Sesotho sa Leboa is the correct designation of the official language as was the case in Interim Constitution. 

3. Accordingly, this legal opinion looks at the position of language rights in terms of both the Interim and the Final Constitution.

Language Rights under the Interim Constitution

4. The Constitution of the Republic of South Africa, 1993 (the Interim Constitution) designated certain languages as official languages and set out the consequences emanating from this designation. Section 3(1) designated Afrikaans, English, isiNdebele, Sesotho sa Leboa, Sesotho, siSwati, Xitsonga, Setswana, Tshivenda, isiXhosa and isiZulu as the official languages at national level. It must be noted that in terms of the Interim


Constitution Sesotho sa Leboa was designated as an official language and not Sepedi.

5. Section 3 of the Interim Constitution imposed various duties on the State with regard to languages. Section 3(1) provided that conditions must be created for the development and promotion of the equal use and enjoyment of the official languages. Section 3(2) protected the existing rights and status of languages at the commencement of the Interim Constitution. Section 3(3) provided that where practicable, a person had the right to use and be addressed in any official language of their choice when dealing with any public administration at the national level of government. Section 3(6) provided for a similar right at provincial level.2 A Member of Parliament was entitled to address Parliament in any official language. Both national and provincial governments were empowered to enact legislation to allow for the use of specific official languages for the purpose of government.

6. The Interim Constitution also protected language and related rights in Chapter 3 which dealt with Fundamental Rights. Unfair discrimination on the basis of language was prohibited in section 8(2). Section 31 protected a person's right to use the language of their choice. Section 32(b) dealing with education, provided that every person had the right to be instructed in the language of his or her choice where this was reasonably practicable. Section 32(c) allowed for educational institutions based on a common language to be established where practicable, provided that there was no discrimination on the grounds of race.

Language Rights under the Final Constitution

7. In drafting the provisions relating to language in the Final Constitution, the Constitutional Assembly was bound by various Constitutional Principles. Constitutional Principle XI which was most relevant to the issue of languages stated that:

"The diversity of language and culture shall be adhered to by legislative organs at all levels of government. "

8. Section 6 gives effect to Constitutional Principle XI. Section 6(1) designates Sepedi, Sesotho, Setswana, siSwati, Tshivenda, Xitsonga, Afrikaans, English, isiNdebele, isiXhosa and isiZulu as the official languages of South Africa. Sesotho sa Leboa was no longer designated as an official language and was replaced by Sepedi.

9. Section 6(2) imposes a duty on the State to take practical and positive measures to elevate the status and advance the use of indigenous languages, as the use and status of these languages were historically diminished.

10.Section 6(3) provides that national and provincial governments may make use of any of the official languages for the purpose of government. Factors that must be taken into account in making this determination are: usage, practicality, expense, regional circumstances and the balance of the needs and preferences of the population as a whole or in the province concerned. Further at least two official languages must be used for government purposes. Municipalities are also directed to take into account the language usage and preference of its residents.

11.ln accordance with Section 6(3), the province of Limpopo enacted the Limpopo Province Languages Act 7 of 2000. In terms of the Act the official languages which may be used for the purpose of government in that province are Sepedi, Afrikaans, English, Tshivenda, Xitsonga and Isindebele. The Act stipulates the instances when government uses these official languages and when citizens can request the use of any of these languages.

12.Section 6(4) directs the national and provincial governments to take both legislative and other measures to regulate and monitor the usage of official languages. It further stipulates that all official languages must enjoy parity of esteem and must be treated equitably.

13.Section 6(5) provides that national legislation must establish the Pan South African Language Board and sets out its role of the Board to promote and protect languages.

14. The Bill of Rights also provides specific protections for languages. Section 9(3) and 9(4) provides that the State and a person respectively, may not unfairly discriminate either directly or indirectly against anyone on one or more grounds, including language. Section 30 provides that everyone has the right to use the language of their choice. Section 31 (1) provides that persons belonging to a linguistic community may not be denied the right with other members of that community to use their language; and to form, join and maintain linguistic associations and other organs of civil society. Section 30 and 31 may also not be exercised in a manner inconsistent with any provision of the Bill of Rights. Section 29(2) provides that, where reasonably practicable, a person has the right to receive an education in the official language their choice in public educational institutions where that education is.

15. The right to a fair trial in Section 35(3 )(k) is not aimed at protecting language rights. However, it enables and accused person to be tried in a language they are able to understand. And where not practicable, to have the proceedings interpreted in that language. Further, section 35(4) provides that whenever information to be given to a person in the context of section 35, that information must be given in a language that the person understands.

Consequences of the designation as an official language

16.The Constitution does not provide a definition of an official language. Currie states that: 

... the term 'official language' is usually understood to mean a language used in the business of government - legislative, executive and judicial….No immediate or practical consequences follow from the mere declaration of a language as an official language. Legal content is given to official language policy through regulation of the following forms of state action:

· the use of a language in a court of law;
· the use of a language when communicating with government (filling in forms, dealing with officials and the like);
· the use of a language in public notices (such as street signs, public information and the like);
· the use of a language in government reports, documents, hearings, transcripts and other official publications intended for public distribution;
· the use of a language in legislation, and in the proceedings and the records of the legislature.
17.Further it is contended that 'the "status" of a language appears to refer to the legal position of the language itself as opposed to the rights of the users of the language.. This would mean that 'the status of the languages designated as official would embrace the rights of individual citizens to use any of those languages in Parliament or when dealing with government.' Citing Canadian case law it is contended that the only consequence of a language being designated an official language is that these languages are recognised as 'those which are normally used in communication between government and its citizens.'

The difference between language status and language rights

18.A distinction may therefore be drawn between section 6 and section 30 and 31 of the Constitution. Section 6 designates the status of languages. Section

30 protects the rights of individual to use their language while section 31 protects both the right of an individual and the collective rights of communities to use their language and to form linguistic associations and other organs of civil society. Section 6 specifies eleven official languages and stipulates the consequences of this designation. Section 30 and 31 are general right and apply not only to official languages but to all languages spoken in South Africa. Sections 30 and 31 may be limited in terms of section 36. However, section 6 is not subject to section 36. Hence, when a language is not an official language, the speaker of this language will have to rely on the extensive protections in the Bill of Rights to protect the use of their language, subject to the limitations clause. 

19.1n Ex parte Chairperson of the Constitutional Assembly: In Re Certification of the Constitution of the Republic of South Africa, 1996 1996 (4) SA 744 (CC), the Court noted that the balance of section 6 is directed at fostering linguistic diversity. The Court rejected the challenge that section 6(4) and (5) failed to comply with Constitutional Principle II as it failed to respect the entitlement of individuals to use the language of their choice in dealing with government. The Court noted that section 30 protects the rights of all to use the language of their choice, and that right would extend to communications with the government, subject to reasonable limitations where they would be warranted.

20.However, the designation of an official language does have some definitive consequences. Practically, the designation of an official language means that government will communicate with citizens in this language and that citizens in turn may communicate with government in an official language. The effect of this official status is that speakers of these languages experience greater ease of communication with government. The Constitution also ensures that the official status receives some elevation in comparison to other spoken languages. The Constitution for example, requires the national and provincial governments, through legislative and other measures, regulate and monitor their use of official languages. The Constitution also directs that all official languages must enjoy parity of esteem and must be treated equitably. 

Are there legal grounds to compel the change of status of a language?

21.During the certification process an objection was raised because of the failure of the Constitutional Assembly to recognise an of the languages spoken by South African Indians as an official language.2 In Ex parte Chairperson of the Constitutional Assembly: In Re Certification of the Constitution of the Republic of South Africa, 1996, the Constitutional Court stated that the object of Constitutional Principle XI was to provide protection for the diversity of languages and not to recognise the status of any particular language or languages as official languages. Further, the Court made it clear that the granting of official status to languages is a matter within the sole responsibility of the Constitutional Assembly. The official languages recognised in section 6 of the Constitution were the result of the Constitutional Assembly's considered determination.

22. Therefore, while anyone may claim the protection of the language rights under the Constitution, an individual or community cannot demand that their language be designated as an official language. This decision was the sole discretion of the then Constitutional Assembly. This decision was made after public submissions, 22 deliberations and the Assembly applying its mind. Now this discretion many only be exercised by Parliament.

23. The fact that a particular language is not recognised as an official language does not render such an exclusion unconstitutional. The recognition of a language as an official language is a policy matter to be decided by Parliament.

Reasons for the change in designation of official languages

24.lt is unclear why the Constitutional Assembly decided to remove Sesotho sa Leboa as an official language and designate Sepedi as such, as no reasons could be found in the minutes of the Constitutional Assembly.

Conclusion

25. The reasons for designating specific languages as official languages are self-evident in the Constitution. The Constitution is seeking to promote greater diversity of languages with a special emphasis on improving the standing of indigenous official languages. It also has practical reasons of ensuring ease of communications between government and citizens. It would be impracticable, inefficient and costly for government to communicate in every language spoken in South Africa.

26.Therefore, the Constitutional Assembly, having applied its mind, decided to designate 11 official languages. While this may mean that some members of linguistic groups may not have official government communication in their languages, this does not curtail any of the constitutional rights that protects of speakers of other languages.

27.Parliament has the discretion to determine whether to designate a language as an official language or change the status of an existing official language. Therefore the designation of any language as an official language requires a policy decision to be made by Parliament.
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