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GENERAL EXPLANATORY NOTE:
[ | Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in existing
enactments.
NB: Words in bold type in square brackets and in italics e.g. [aaaa] indicate
omissions from the Bill as introduced, whilst words underlined with a solid double
line and in italics e.g. aaaaa indicate insertions in the Bill as introduced.

BILL
To amend the State Liability Act, 1957, so as to regulate the manner in
which a final court order sounding in money against the State must be
satisfied; and to provide for matters connected therewith.

PARLIAMENT of the Republic of South Africa enacts, as follows:—

Substitution of section 2 of Act 20 of 1957, as amended by section 1 of Act
201 of 1993

1. The following section is hereby substituted for section 2 of the State
Liability Act, 1957 (hereinafter referred to as the principal Act):

"Proceedings to be taken against [Minister] executive authority of
department concerned

2 [(1)]1 In any action or other proceedings instituted by virtue
of the provisions of section [one] 1, the [Minister] executive authority of
the department concerned [may] must be cited as nominal defendant or
respondent.

[(2) For the purposes of subsection (1), 'Minister’
shall, where appropriate, be interpreted as referring to a member of
the Executive Council of a province.]".

Substitution of section 3 of Act 20 of 1957, as amended by section 36 of Act
9 of 1989 and substituted by section 2 of Act 201 of 1993

= The following section is hereby substituted for section 3 of the
principal Act:

"Satisfaction of [judgment] final court orders sounding in money

3. (1)  [No] Subject to subsections (4) fand (5)] M, no
execution, attachment or like process [shall] for the satisfaction of a final

court_order sounding in money may be issued against the defendant or
respondent in any [such] action or legal proceedings against the State or

against any property of the State, but the amount, if any, which may be




required to satisfy any [judgment or] final court order given or made
against the nominal defendant or respondent in any such action or
proceedings [may] shall be paid [out of the National Revenue Fund or a
Provincial Revenue Fund, as the case may be] as contemplated in this
section.

(2)  The State Attorney or attorney of record appearing on
behalf of the deparfment concerned, as the case may be, shall, within
seven days after a court order sounding in money against a department
becomes final, in writing, inform the executive authority and accounting
officer of that department and the relevant treasury of the final court order.

(3) (a) A final court order against a department for the
payment of money shall be satisfied—

{i) within 30 days of the order becoming finalf, unless an appeal has
been lodged against the judgment or that order]_or

(if) within the r;me period agreed ugn by the gudgment credrfor and the

{b} (i) The acoountmg officer of the department
concerned shall make payment in terms of such order within the time
period specified in paragraph (a)(i) or (ij).

(ii) Such payment shall be charged against
the [appropriation account] approprated budget or expenditure budget
of the department concerned, where applicable.

(4) If a fnaf caun‘ c:rder agamst a_department for the

h' ment cr rm h rn fh “

Rules of Court on the executive authorify and accounting officer c:f the

i) concemed he SfafeAftcme or attorney of record appearing

@h levant treasury shall_within 14 days of servi
of the court order, ensure that—
(a) ! n ssefﬁed or

h‘ ” houl
inadequate funds available in the vote of the department.

(6) Should the relevant t.neasug determine !haf it would
be inadvisable or impenmnissible for a particu Je pard, [

{c)  mustincl in its annual r he relevant legislatun

indicating the judgments which the treasury determined should not
be paid, and the reasons why it was determined that the judgments

should not be paid.
[(4)] (7) If a final court order against a department for

the payment of money is not satisfied [and] or acceptable arrangements



have not been made with the judgment creditor for the satisfaction of the
judgment debt within the time period specified in subsection (3)(a) (i) or (i),
the registrar or clerk of the court concemed h

I
upon_a wrtten request by the judgment creditor or his or her legal
representative, [may apply for] issue a writ of execution [in terms of the
Uniform Rules of Court] or a warrant of execution in terms of the

[Magistrates’ Courts Rules, as the case may be,] applicable Rules of
Court against movable property owned by the State and used by the
department concerned[, other than property, the attachment and
execution of which would severely disrupt service delivery, threaten
life or put the security of the public at risk].

[(3] (8) (a) [The] '
sheriff of the court concerned shall, pursuant to the writ of execution or the
warrant of execution, as the case may be, attach, but not remove, the
[identified] movable property.

(b) eriff nd th ccoun r'n oﬁ'rc r cn" h
=9=ﬂ Wﬂfm by him or her mez.=n wn
wned by the State and u by the art nt hat m

old in executio. r'the ud ment debt as s eh

wh.rch in_hi orh re inion w;ﬂb fficien i
against the department concemed.

[(6)] (3) In the absence of any application contemplated
in subsection [(7)] (11), the sheriff of the court concerned may, after the
expiration of 30 days from the date of attachment, remove and sell the
attached movable property in execution of the judgment debt.

urt i, w i’rr; bfe and with
warrant of xecufnasfh se m an‘ hmn mv! d llin
i ution of a judgment debt against the Stale.

(7)1 (11) (@) A party having a direct and material
interest may, [during the pened referred to in subsectmn (ﬁ)j before

apply to the court whlch granted the erder for a stay on greunds that the

execution of the attached movable property—

(i) would severely disrupt service delivery, threaten life or put the
security of th li nisk; or

(i) is not in the interests of justice.

(b) An_application referred to in paragraph (a)

must contain a li f movable property that may be attached and

execution of the judgment debt.



(c)  Notice gf an application in terms of paragraph

jiven to the judgme sherlff oncemed
(12) r '
ubsection (5). and in general to en th m,
paid by depariments, the ,:g!evant treasury may—
outstandin r
(c)  conduct an investigation, in ion or review in il
by a department:
(d) . ] ion to take remedial action or to obtain specifie
rovisions of this A r ulation idelin :‘
i tions or directions issued he National T
(i) Mwmﬂ view 5—5"79 Mﬁ” ial
(e) ithhold from a d ment's voted fun fficien Vi

utst ing co rder against a artmen




treasug.

@gggr g_r fﬂyﬂgss or wasteful ex&nd.-fug, _' uggggggg, an g th g

nting offic rand the department mus requiremen
relating fo the a in the PFMA. and

all applicable Eggi_agggg instructions, circulars, guidelines, and reporting
rules which may be issued by the National Treasury or relevant provincial

treasury.

E gfgg urt orders can be met t gmnetﬂmg

(b) The bud etm
yraph (a) must include measures for
recordi i ﬁI h m i, e as a resu!f of
i i n initi inst the department.

(17) @ An acccunfmg ngfcgg g{ a ggggﬂ_mgn; who fg: s

@Igvant t@aﬁuwcancemed in orﬂer to _ensure the payment
rders and adherence o !h.-g ggmgg gg@ﬂ@@ financial misconduct as

pecified in the PFMA.

(b) - e eh T f-::r ensure_the time

court orders in accorﬂance wrth the requirements of this section. may not

of a department in

Insertion of section 4A in Act 20 of 1957

3 The following section is hereby inserted in the principal Act after
section 4:

"Definitions

4A. In this Act, unless the context indicates otherwise—
'‘accounting officer’ means a person referred to in section 36 of the Public
Flnance Management Act 1988 {Act No. 1 of 1999}




‘department’ means a national or provincial department:

'‘executive authority'—

(a) in relation to a national department, means the Cabinet member who is
accountable to Parliament for that department; and

(b) in relation to a provincial department, means the member of the Executive
Council of a province who is accountable to the provincial legislature for
that department;

'final court order’ means an order—

(a)  given or confirmed by a court of final instance; or

(b)  given by any other court where the time for noting an appeal against the
judgment or order to a higher court has expired and no appeal has been
lodged: Provided that where a court thereafter grants condonation for the
late lodging of an appeal, an order given or confirmed by the court hearing

such appeal;
'Magistrates’ Courts Rules' means the rules published under Government
Notice No. R. [1108 of 21 June 1968] 740 of 23 August 2010, as amended;

fand]

'PFMA" means the Public Finance Management Act, 1999 (Act No. 1 of 1999):
‘Rules of Court' include—

{a) the Uniform Rules of Court;

c any oth icable to an urt, establish of
Parliament, th i r the issuing of it of execution or a warn
ution, as th be, attachmen and_selling of
mavgg e @ggmﬁ in the execution of a g;g:gment debt;
‘State” means a nation vincial de ! in Schedules 1 or

the Public Service Act, 1994, respectively; and

'Uniform Rules of Court' means the rules published under Government Notice
No. R. 48 of 12 January 1965, as amended.".

Transitional measures
4, The Sl section ii the State Liabili
1957 . 20 of 1957, in respect of a fin order soundin
agai 3 dep s been gi e commencement of
this Act an i has no isfied within fter th

commencemen 5 Act.
Short title [and commencement]
[4] 5. This Act is called the State Liability Amendment Act, 2011[, and

comes into operation on a date set by the President by proclamation in the
Gazette].



