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GENERAL EXPLANATORY NOTE:

[
]
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_______
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BILL

To amend the State Liability Act, 1957, so as to regulate the manner in which a final court order sounding in money against the State must be satisfied; and to provide for matters connected therewith.

PARLIAMENT of the Republic of South Africa enacts, as follows:—

Substitution of section 2 of Act 20 of 1957, as amended by section 1 of Act 201 of 1993

1.
The following section is hereby substituted for section 2 of the State Liability Act, 1957 (hereinafter referred to as the principal Act):

"Proceedings to be taken against [Minister] executive authority of department concerned

2.
[(1)]
In any action or other proceedings instituted by virtue of the provisions of section [one] 1, the [Minister] executive authority of the department concerned [may] must be cited as nominal defendant or respondent.

[(2)
For the purposes of subsection (1), 'Minister' shall, where appropriate, be interpreted as referring to a member of the Executive Council of a province.]".

Substitution of section 3 of Act 20 of 1957, as amended by section 36 of Act 9 of 1989 and substituted by section 2 of Act 201 of 1993

2.
The following section is hereby substituted for section 3 of the principal Act:

"Satisfaction of [judgment] final court orders sounding in money
3.
(1)
[No] Subject to subsections (4) [and (5)] to (7), no execution, attachment or like process [shall] for the satisfaction of a final court order sounding in money may be issued against the defendant or respondent in any [such] action or legal proceedings against the State or against any property of the State, but the amount, if any, which may be required to satisfy any [judgment or] final court order given or made against the nominal defendant or respondent in any such action or proceedings [may] shall be paid [out of the National Revenue Fund or a Provincial Revenue Fund, as the case may be] as contemplated in this section.

(2)
The State Attorney or attorney of record appearing on behalf of the department concerned, as the case may be, shall, within seven days after a court order sounding in money against a department becomes final, in writing, inform the executive authority and accounting officer of that department of the final court order.

(3)
(a)
A final court order against a department for the payment of money shall be satisfied—

(i)
within 30 days of the order becoming final[, unless an appeal has been lodged against the judgment or that order];  or
(ii)
within the time period agreed upon by the judgment creditor and the accounting officer of the department concerned.
(b)
(i)
The accounting officer of the department concerned shall make payment in terms of such order within the time period specified in paragraph (a)(i) or (ii).

(ii)
Such payment shall be charged against the appropriation account or expenditure budget of the department concerned, where applicable.

[(4)
If a final court order against a department for the payment of money is not satisfied and acceptable arrangements have not been made with the judgment creditor for the satisfaction of the judgment debt within the time period specified in subsection (3)(a), the judgment creditor may apply for a writ of execution in terms of the Uniform Rules of Court or a warrant of execution in terms of the Magistrates' Courts Rules, as the case may be, against movable property owned by the State and used by the department concerned, other than property, the attachment and execution of which would severely disrupt service delivery, threaten life or put the security of the public at risk.]
OPTION 1

(4)
If a final court order against a department for the payment of money is not satisfied [and] or acceptable arrangements have not been made with the judgment creditor for the satisfaction of the judgment debt within the time period specified in subsection (3)(a)(i) or (ii), the registrar or clerk of the court, as the case may be, may, upon a written request by the judgment creditor or his or her legal representative, [may apply for] issue a writ of execution in terms of the Uniform Rules of Court or a warrant of execution in terms of the Magistrates’ Courts Rules, as the case may be, against movable property owned by the State and used by the department concerned, other than property, the attachment and execution of which would severely disrupt service delivery, threaten life or put the security of the public at risk.

OPTION 2

(4)
If a final court order against a department for the payment of money is not satisfied [and] or acceptable arrangements have not been made with the judgment creditor for the satisfaction of the judgment debt within the time period specified in subsection (3)(a)(i) or (ii), [the judgment creditor may apply for] a writ of execution [in terms of the Uniform Rules of Court] or a warrant of execution [in terms of the Magistrates’ Courts Rules], as the case may be, may, upon a written request by the judgment creditor or his or her legal representative, be issued in terms of the Uniform Rules of Court or the Magistrates’ Courts Rules, against movable property owned by the State and used by the department concerned, other than property, the attachment and execution of which would severely disrupt service delivery, threaten life or put the security of the public at risk.

OPTION 3 (
)

(4)
If a final court order against a department for the payment of money is not satisfied [and] or acceptable arrangements have not been made with the judgment creditor for the satisfaction of the judgment debt within the time period specified in subsection (3)(a)(i) or (ii), [the judgment creditor may apply for] a writ of execution [in terms of the Uniform Rules of Court] or a warrant of execution [in terms of the Magistrates’ Courts Rules], as the case may be, may, upon a written request by the judgment creditor or his or her legal representative, be issued in terms of the Uniform Rules of Court or the Magistrates’ Courts Rules or any other Act of Parliament or rule that provides for the issuing of a writ of execution or warrant of execution, against movable property owned by the State and used by the department concerned, other than property, the attachment and execution of which would severely disrupt service delivery, threaten life or put the security of the public at risk.
(5)
The sheriff of the court concerned shall, pursuant to the writ of execution or the warrant of execution, as the case may be, attach, but not remove, the [identified] movable property identified by the accounting officer of the department concerned, or an official of his or her department designated, in writing, by him or her.

(6)
In the absence of any application contemplated in subsection [(7)] (8), the sheriff of the court concerned may, after the expiration of 30 days from the date of attachment, remove and sell the attached movable property in execution of the judgment debt.
OPTION 1
(7)
The Uniform Rules of Court or the Magistrates’ Courts Rules, as the case may be, shall, where applicable and with the necessary changes, apply to the attachment, removal and selling of movable property in execution of a judgment debt against the State.
OPTION 2

(7)
The Uniform Rules of Court or the Magistrates’ Courts Rules or any other Act of Parliament or rule that provides for the attachment, removal and selling of movable property in the execution of a judgment debt, as the case may be, shall, where applicable and with the necessary changes, apply to the attachment, removal and selling of movable property in execution of a judgment debt against the State.
[(7)] (8)
A party having a direct and material interest may, during the period referred to in subsection (6), apply to the court which granted the order, for a stay on grounds that the execution of the attached movable property is not in the interests of justice.

OPTION (
)

[(7)] (8)
(a)
A party having a direct and material interest may, during the period referred to in subsection (6), apply to the court which granted the order, for a stay on grounds that the execution of the attached movable property is not in the interests of justice.


(b)
An application referred to in paragraph (a) must contain a list of movable property that may be attached and sold in execution of the judgment debt.


(c)
Notice of an application in terms of paragraph (a) must be given to the judgment creditor and sheriff concerned.
(d)
A court which grants an application referred to in paragraph (a) may stay the execution on such terms which, in the opinion of the court, are in the interests of justice.".
Insertion of section 4A in Act 20 of 1957

3.
The following section is hereby inserted in the principal Act after section 4:

"Definitions

4A.
In this Act, unless the context indicates otherwise—

'accounting officer' means a person referred to in section 36 of the Public Finance Management Act, 1999 (Act No. 1 of 1999);

'department' means a national or provincial department;

'executive authority'—

(a)
in relation to a national department, means the Cabinet member who is accountable to Parliament for that department; and

(b)
in relation to a provincial department, means the member of the Executive Council of a province who is accountable to the provincial legislature for that department;

'final court order' means an order—

(a)
given or confirmed by a court of final instance; or

(b)
given by any other court where the time for noting an appeal against the judgment or order to a higher court has expired and no appeal has been lodged:  Provided that where a court thereafter grants condonation for the late lodging of an appeal, an order given or confirmed by the court hearing such appeal;

'Magistrates' Courts Rules' means the rules published under Government Notice No. R. [1108 of 21 June 1968] 740 of 23 August 2010, as amended;  [and]
'national department' means a department listed in Schedule 1 to the Public Service Act, 1994 (Proclamation No. 103 of 1994), but excluding the Office of a Premier; 

'provincial department' means—

(a)
the Office of a Premier listed in Schedule 1 to the Public Service Act, 1994;  and

(b)
a provincial department listed in Schedule 2 to the Public Service Act, 1994;
'State' means a national or provincial department listed in Schedules 1 or 2 to the Public Service Act, 1994, respectively;  and
'Uniform Rules of Court' means the rules published under Government Notice No. R. 48 of 12 January 1965, as amended.".

Transitional measures


4.
The provisions of section 3(b)(ii) to (7) of the State Liability Act, 1957 (Act No.  20 of 1957), apply in respect of a final court order sounding in money against a department which has been given before the commencement of this Act and which has not been satisfied within 30 days after the commencement of this Act.
Short title [and commencement]
[4] 5.
This Act is called the State Liability Amendment Act, 2011[, and comes into operation on a date set by the President by proclamation in the Gazette].
�.	This Option should be considered if it is decided to also provide for the possibility that writs of execution or warrants of execution could be issued in terms of other Acts of Parliament or rules.


�.	These proposed amendments should only be considered if it is decided not to provide for the execution against immovable property of the State.  It must also be read with the proposed amendment to the proposed new subsection (5).





