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SUBMISSION TO THE PORTFOLIO COMMITTEE ON DEFENCE AND MILITARY AFFAIRS ON THE MILITARY VETERANS BILL


The International Centre for Transitional Justice (IIICTJ") is an association not for gain incorporated under see 21 of the Companies Act 61 of 1973 under registration number 2006/012351/08. The South African office of the ICTJ is located at Section 8 Ground Floor, Upper East Side, Pickwick Road, Salt River, Cape Town, 8001. The ICTJ utilises the experience gained by its staff during the South African Truth and Reconciliation Commission process to assist countries pursuing accountability for past mass atrocity. We work to redress and prevent the most severe violations of human rights by confronting legacies of human rights abuses.

This submission relates to the Military Veterans Bill currently before the Portfolio Committee on Defence and Military Affairs. Since this submission was prepared in some haste we would appreciate the opportunity to make further oral or written submissions to the Committee.

ICTJ respectfully submits to the Portfolio Committee on Defence and Military Affairs the following:

Introduction

The International Centre for Transitional Justice recognizes the important sacrifices made during the struggle for democracy in South Africa, especially those sacrifices made by victims of gross violations of human rights and our military veterans. The contributions of both victims and military veterans should be recognized with equal force.

It should be noted that many members of the struggle who served in non-statutory armed services were also subjected to gross violations of human rights.

Redressing the wrongs suffered by victims under apartheid has been long been an objective of the South African government. Sadly, the process of reparations for victims of gross violations of human rights has been slow and inadequate. Fifteen years after the advent of democracy in South Africa, many veterans and victims continue to endure physical and mental trauma which were inflicted by the committal of gross violations of human rights.

The Military Veterans Bill provides a unique opportunity to not only honour veterans with the services and benefits that are due to them, but also to fulfil promises made to victims many years ago regarding reparations.

Recommendations

The reasons for providing benefits

Recognizing the sacrifices made by those who provided important services to the country and its democratization is vital. However, such recognition should be on par or the same as the recognition of the sacrifices of those who suffered gross violations human rights violations during the course of the conflict. This Bill provides a unique opportunity to make provision for reparations of all the victims and survivors of the most serious violations from the conflicts of the past. The expansion of the Bill to also include such victims would promote national unity and reconciliation in the most powerful way.

Addressing the situation of victims and veterans in a coordinated way

The dire situation of many veterans must be addressed. Since many victims are in very similar circumstances it makes eminent sense to address their needs in a coordinated manner and to do so simultaneously.

Those who suffered human rights abuses should be treated equally - with due regard to the extent of suffering and hardship endured. The law should adopt similar criteria to establish the means (and subsequently the needs) of the beneficiaries, degrees of disability, and the type of benefits.

Veterans who qualify for reparations

While all military veterans are entitled to certain benefits and services, we submit that only those veterans who endured gross human rights violations are entitled to reparations. This is the same standard that has been applied to victims of past conflicts. The Military Veterans Bill speaks of reparations to veterans suffering from disablement. However, the bill does not distinguish between veterans who endured gross violations of human rights and those who did not.

We note that most victims of Apartheid violence and abuse have not received adequate reparations. We submit that the granting of reparations to all military veterans, whether or not they are victims of human rights abuses, will serve to undermine national unity and reconciliation. It will mean that additional benefits are afforded to a segment of society while others, who suffered great harm and hardship for the liberation of South Africa, receive little or nothing.

Matching benefits

The proposed law tries to match the benefits that current veterans of South African Armed forces receive. While this may be an option in terms of basic benefits for veterans it is inappropriate for purposes of reparations. The extent of reparations between veterans (who suffered human rights abuses) and victims generally should be matched.

The use of "reparations" to describe compensation for disabilities suffered by military veterans Section 3.1.b makes a mistake in describing the benefit as reparations. If a combatant is the subject of a lawful use of force during an armed conflict, international or non-international, he or she is not entitled to "reparations", but to benefits according to the welfare system of the military. The lawful use of force that kills or maims during an armed conflict is not a gross violation of human rights and therefore is not subject to reparations. If a combatant suffers from an unlawful violation, or a non combatant is harmed, he or she can be considered a victim of a violation of international humanitarian law. In a context where there is no armed struggle, but political repression, those who suffer violations by state agents are also entitled to reparations, as victims of gross violations of human rights. If these principles are adhered to it will help to develop a more coherent policy for both veterans and victims.

Procedural and institutional issues

Definition of benefits equivalent to similar categories of victims, survivors and veterans

It is impossible to evaluate with exactitude the suffering and sacrifices that victims, survivors and veterans might had experience, as well as the consequences of years of deprivation after the concrete events. The risks of error, but also the perception of errors and discrimination could harm the legitimacy of the process. Massive reparations processes usually rely on assigning equal benefits to similar categories of victims. This is not only easier to implement, but also can avoid the re-traumatization that an invasive process of examination, obtaining records and proving certain circumstances might cause on the applicants. It can also avoid comparisons, suspicions of corruption or cronyism, and envy.

We propose a more simple policy, which provides an identical award to all who suffered a gross violation (direct relatives of those killed or disappeared, victims or torture, rape or other forms of sexual violence, etc.). Consideration should be given in the case of disability to provide: educational benefits and scholarships for their children, skills training for the veterans; and health care, including psychosocial support for those directly related to the victim. An interesting experience to consider is the Comprehensive Reparations Program on Health Care (PRAIS) of Chile, which combines small teams that are sensitive and knowledgeable to victims' conditions, with referrals to the broader health care system.

Independence of the decision making bodies

The Advisory Council should have a definitive number of members. The majority should be independent from government. Section 13 must define the numbers of members, not just mention that they cannot be less than 10. There is a risk that having an unlimited number of members could be abused.

A rotation system could be used. This would mean that half the members are changed every few years. Term limits should be imposed.
 
Since the Appeal Board has to consider questions of law it is problematic that only one member needs to have legal training. There is the risk that the legal opinion of the one with legal training will dominate proceedings.

Require a Needs Assessment of All Veterans before the Creation of a Needs Hierarchy

The needs of our veterans are context specific. The generous benefits offered by the current bill recognize the challenges many of our veterans face. The Bill attempts to match benefits with needs. Most veterans of the struggle have more in common with South Africa's many victims of gross violations of human rights than with contemporary military veterans. The current bill gives the Director-General the sole authority to devise a hierarchy of needs for veterans of the liberation, without first having to consult veterans. The result of this could be arbitrary, since it may fail to fairly consider the needs of veterans, especially those who suffered gross violations of human rights.

We therefore propose that the current bill be revised to require an assessment of all veterans who suffered from gross violations of human rights to discover their true needs.

Revise Internal Procedures of Ministry and the Advisory Council to create more accountability and transparency.

The procedures of the Advisory Council and the internal procedures of the Ministry identifying veterans who suffered gross violations of human rights should be accountable and transparent. The law should require that these bodies be transparent and accountable to veterans and the public. We will make more specific recommendations in this regard in a subsequent submission.

Conclusion

The interests of national reconciliation, unity, and security demand that the needs of veterans be addressed in the most comprehensive manner. This should not be done in a manner that discriminates against victims. We submit that this Bill provides a great opportunity to include victims.

Respectfully Submitted,

Howard Varney

Acting Director, International Centre for Transitional Justice, Cape Town

