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AMENDED SUBMISSION TO PCDM ON THE MILITARY VETERANS’ BILL [B 1 – 2011]

Appendix 1 – Copy of Bill annotated to reflect drafting suggestions

Annexure A – Military Veterans’ Organisations recognised in terms the Military Veterans’ Affairs Act, 1999
INTRODUCTION

1. The written comments which the Council of Military Veterans’ Organisations (CMVO) submitted to the Honourable Portfolio Committee on Defence and Military Veterans (PCDM) and the later discussions thereon on Tuesday 29 March 2011 refer.

2. The CMVO appreciated the opportunity it was afforded to make its submission on the Military Veterans’ Bill [B 1 - 2011] (the Bill) and to take part in the PCDM’s public sitting.

AIM

3. This is the CMVO’s amended submission as updated to reflect the inputs and guidance given by the PCDM’s members on 29 March 2011. 
AMBIT


4. The CMVO’s views are - 

a. expressed in respect of issues of principle; and 

b. supported by drafting proposals which are also shown in the amended  annotated copy of the Bill appended as Appendix 1.

STATUS OF SAMVA

5. The Bill’s clause 1 (1) defines "Association" to mean “the South African National Military Veterans Association referred to in section 8” which describes SAMVA’s goal i.e. to serve “as an umbrella organisation representing military veterans’ associations”.  This does not reflect that SAMVA –

a. was established on 27 September 2008 as an autonomous national non-governmental military veterans’ organisation; and 

b. is non-partisan.  

6. As those facts should be made evident in the Bill, it is recommended that the Bill be adapted along the following lines:

a. Clause 1 (1) – definition of “Association”:
"Association" means the South African National Military Veterans Association established on 27 September 2008 as an autonomous national non-governmental military veterans’ organisation and referred to in section 8;”

b. Clause 8 (2) (a) and (b):
The suggestion with regard the adaptation of clause 8 (2) (a) and (b) is set out in paragraph 21.b. below. 
DEPENDANTS OF DECEASED MILITARY VETERANS

7. The definition of ‘dependant’ in the Bill’s clause 1 (1) reads: “ “dependant” in relation to a military veteran, means any person who is dependent on the military veteran for support and maintenance.” The emphasis was supplied.   

a. The definition is cast in the present tense. 
b. The introductory words of clause 5 (1) read: “The benefits relating to a military veteran and his or her dependants are-”
c. If taken literally, the introductory words of clause 5 (1) will – 
i. mean “[t]he benefits relating to a military veteran and any person who is dependent on him or her are-...”; and
ii. potentially preclude the provision of benefits to dependants of deceased military veterans.
d. On the other hand, the Military Veterans' Affairs Act 17 of 1999 (the Act) explicitly recognised circumstances in which dependants of deceased military veterans could benefit under that Act
.
8. As dependants (especially the aged) of fallen military veterans constitute a particularly vulnerable group, it would be morally correct to provide for their assistance.

9. It is therefore recommended that –

a. the definition of ‘dependant’ in the Bill’s clause 1 (1) be adapted along the following lines: “ “dependant” in relation to a military veteran, means any person who is or at the time of the military veteran’s demise was dependent on the military veteran for support and maintenance”; and

b. consideration be given to the consequential adaptation of clause 21 (1) along the line indicated in paragraph 28.b. below. 

THE DEFINITION OF MILITARY VETERAN AND THE RECOGNITION OF ADDITIONAL CATEGORIES OF MILITARY VETERAN 

10. Introduction:
Two clauses of the Bill need to be considered:

a. The definition of ‘military veteran’ in the Bill’s clause 1 (1) reads: "military veteran" means any South African citizen who—

(a)

rendered military service to any of the military organisations, statutory and non-statutory, which were involved on all sides of South Africa’s Liberation War from 1960 to 1994;

(b)

served in the Union Defence Force before 1961; or 

(c)

became a member of the new South African National Defence Force after 1994,

and has completed his or her military training and no longer performs military service, and has not been dishonourably discharged from that military organisation or force.”

b. The Bill’s clause 1 (2) reads: “(2) Notwithstanding the definition of “military veterans”, the Minister may prescribe any force, unit, army or corps the members of which must be regarded as military veterans for the purposes of this Act.”

11. General Imprecision of Definition:
The definition lacks precision as it – among other things – introduces uncertainty by referring to “military organisations” rather than the constitutionally- consistent “forces”; and does not specify in its sub-clause (a) which statutory and non-statutory “military organizations”  “were involved on all sides of South Africa’s Liberation War from 1960 to 1994”.
a. This imprecision could invite – 
i. challenges to the recognition of organisations – as opposed to “forces” – which did participate
 therein; and 
ii. therefore claims to military-veteran status by persons who during that period served in “military” organizations which are not envisaged
; and
iii. difficulties for the Department when implementing the new legislation.
b. This imprecision also excludes some persons who ought to be included
.

c. The definition should –

i. be sufficiently clear, precise and unassailable as to preclude potential uncertainties e.g. as to which forces are envisaged; and

ii. therefore be re-visited. 
12. Past Members of Existing and Former Auxiliary Services excluded from ‘Military Veteran’ Status:
The definition of ‘military veteran’ effectively excludes former members of any of the present
 and former
 Auxiliary Service
. Although the present and former auxiliary services were statutorily created to support the statutory forces (and do/did so) their members – in law – are/were not members of the statutory forces and, therefore, arguably – in law – not members of a military organisation.

13. As past members of a present or former auxiliary service also constitute a vulnerable/disadvantaged group, it would be morally correct to accord them military-veteran status by broadening the definition of ‘military veteran’ to do so.

14. Recognition of Additional Categories of Military Veteran:
With regard to the Bill’s clause 1 (2), consider the following general observations:

a.  All former statutory forces
 and some non-statutory forces
 came to constitute the SANDF with effect from 27 April 1994

b. All former South African statutory and non-statutory forces ceased to exist in law as lawful military forces on 27 April 1994.

c. From 27 April 1994 the SANDF has been the sole lawful military force in South Africa
 and its auxiliary services the sole statutory auxiliary services.

d. The sole future source of military veterans can only be the SANDF and its auxiliary services
.

e. The statutory and non-statutory forces which on 27 April 1994 came to constitute the SANDF were subjected to the audit of their membership as that membership stood on 27 April 1994.

f.       Any extension – within the spirit of our Constitutional history – of recognition to an additional class of military veterans must
 therefore –

i. relate to a non-statutory force (e.g. the former Azanian National Liberation Army [AZANLA]) which ceased to exist in law on 27 April 1994; and

ii. be subject to a membership audit as at that date.

g. Clause 1 (2) does not reflect the above and appears to have been written with currently existing forces in mind: this is practically and constitutionally problematic.  

h. The provision’s reference to “unit, army or corps” is also problematic and inconsistent with the concept of “force” or even the Bill’s (unacceptable) use of “military organisations”.

15. In relation to service in a former non-statutory force, the definition of ‘military veteran’ in s 1 of the Act limited that status to persons who had served as members of a non-statutory force “...as defined in section 1 of the Demobilisation Act 99 of 1996”. This definition excluded persons who had served in the former Azanian National Liberation Army (AZANLA) which had taken part in the liberation struggle but not in the military integration process. 

16. The definition of ‘military veteran’ in the Bill’s clause 1 (1) and the wording of its clause 1 (2) ought therefore to be adapted to –

a. be sufficiently clear; 

b. be constitutionally unassailable; 

c. provide for a process to audit membership of a military organisation to be recognised by the Minister;

d. preclude uncertainty as to which organisations are envisaged; and

e. permit the recognition of AZANLA.

17. It is therefore recommended that the Bill be adapted along the following lines:

a. Clause 1 (1) – definition of “military veteran”:
“military veteran" means any South African citizen who served as a member of—
(a)   [ rendered military service to ] any of the [military organisations] statutory and non-statutory forces , which were involved on all sides of South Africa’s Liberation War from 31 May 1960 to 26 April 1994 namely —

(i) the former Azanian People’s Liberation Army or uMkhonto we Sizwe; or

(ii) any defence force of the Republic or of the former Bophuthatswana, Ciskei,  Transkei or Venda, or 

(iii) any auxiliary service established for the purposes of any such defence force; or

(b)

[served in] the Union Defence Force or any auxiliary force or service established therefor before 1961; or 

(c)

[became a member of] the [new] South African National Defence Force after 26 April 1994 or of any auxiliary service established therefor [and has completed his or her military training] and no longer performs military service, and has not been dishonourably discharged from that military [organisation or] force; or

(d)

any other military force prescribed under subsection (2).”

b.
Clause 1 (2):

“(2)
Notwithstanding the definition of “military veteran[s]”, the Minister may prescribe that any additional military force be recognized as having been involved in South Africa’s Liberation War from 1960 to 1994 and that any South African citizen who served as a member of that force prior to 27 April 1994 [force, unit, army or corps the former members of which] must be regarded as a military veteran[s ]for the purposes of this Act: Provided that the Minister shall in that event prescribe a membership verification process
.”
RECOGNITION OF MILITARY VETERANS’ ORGANISATIONS

18. Factors relating to military veterans’ organisations include the following:

a. Military veterans have and may exercise the right to freedom of association enshrined in the Bill of Rights
. 

b. Military veterans may, therefore, form; belong to; not belong to, or withdraw from military veterans’ organisations
. 

c. A military veterans’ organisation may equally belong to; not belong to, or withdraw from any “umbrella” military veterans’ organisation.

d. All military veterans and military veterans’ organisation have the constitutional rights to peacefully assemble; to present petitions
; and to freedom of expression including the freedom to receive or impart information or ideas
.  

e. There is consequently a sound constitutional basis for the existence of MVOs and umbrella associations of MVOs.

f.       In their interaction with organisations the Minister and the Department will need to know when an organisation represents persons who fall within the definition of “military veteran” and not other “constituencies”. There is consequently room for the recognition by the Minister of organisations as MVOs.

g. The Bill provides for the repeal of the Military Veterans' Affairs Act 17 of 1999 (the Act)
 and indirectly retains the concept of ministerial recognition of military veterans’ organisations
 and associations which was specifically provided for in the Act
. 
h. The military veterans’ organizations which were recognized by the Minister under the Act are shown in Annexure A.  In the absence of a savings provision, these recognitions will not exist for the purposes of the new Act when it repeals the current Act.
19. It would be both morally correct and politic for the Bill to be adapted to –

a. provide directly for the recognition of MVOs; and

b. safeguard the recognitions afforded military veterans’ organisations for the purposes of the application of the Bill.

20. The adaptations will require some consequential language adaptations. 

21. It is therefore recommended that the Bill be adapted along the following lines: 

a. Clause 1 (1) – insert definition of “recognized military veterans’ organisation”: 
“recognised military veterans’ organisation” includes an organisation or association of military veterans or military veterans’ organisations – 

(a)    which prior to the commencement of this Act had been recognised in terms of the Military Veterans’ Affairs Act, 1999 (Act No. 17 of 1999), as lawfully representative of military veterans’ interests; and

(b)   any other private-sector organisation or association recognised by the Minister in terms of this Act and by notice in the Gazette as lawfully representative of military veterans’ interests for the purposes of the application of this Act;’
b.
Clause 8 - Director-General’s function in respect of South African National Military Veterans’ Association:


“8.
(1)
The Director-General must in conjunction with the South African National Military Veterans’ Association (SANMVA) and other recognised military veterans’ organisations create mechanisms to ensure that the SANMVA serves as an umbrella organisation representing recognised military veterans’ [associations] organisations.

(2)
The mechanisms contemplated in subsection (1) must at least result in SANMVA—

(a)
representing recognised military veterans’ [associations] organisations in a fair and non-partisan manner;

(b)
conducting its business in a fair, transparent, non-partisan and accountable manner;

(d)
holding free, fair and regular elections; and

(e)
at least once a year reporting to the Minister on its activities.

(3)
(a)
A recognised military veterans’ organisation is not obliged to join or remain a member of SAMNVA.

(b)
A recognised military veterans’ organisation contemplated in [paragraph] sub-section (a) may engage the Minister or other persons or structures established or referred to in this Act [, provided such organisation is recognised by the Minister as a non-governmental organisation or association established in respect of military veterans that lawfully represents the interests of military veterans].”

NEED TO REFINE WORDING OF FUNDAMENTAL PRINCIPLES RECOGNISED BY STATE, AND POLICY OBJECTIVES 

22.
Clause 3 (1) (c) provides that any military veteran or class of military veteran who may benefit from non-contributory State aid must be subjected to a means’ test to determine eligibility therefor. 

a.
As a matter of principle, any means’ test must be visible, include an age threshold of 55 years, and  be prescribed.

b.
The wording of clause 3 (1) (c) should reflect that principle.

23.
In respect of clauses 3 (1) (g) and 5 (2) (a) – (b) note the following:

a.
In respect of benefits to be provided when the Bill becomes law, its clause 5 (2) (a) – (b) permits the Department and other organs of state to agree on  / implement new or adapted administrative means to facilitate military veterans’/their dependants’ access to benefits.

b.
 Clause 3 (1) (g) provides that “no organ of state is committed or obliged to provide State aid or any other assistance to any military veteran other than through the existing legislative and administrative channels.”   

c.
Clause 3 (1) (g) should reflect the position that an organ of state may assume the obligation to provide benefits / State aid through new or adapted administrative channels or processes.

24.
It is therefore recommended that the Bill be adapted along the following lines:

a.
Clause 3 (1) (c):
“(c)
in the event of a military veteran or category of military veterans being considered for possible non-contributory aid by the State, such military veterans must be subjected to a prescribed means-test to determine their eligibility and must have reached the age of 55 years;”

b.
Clause 3 (1) (g):
“(g)
subject to subsection (2) of section 5, no organ of state is committed or obliged to provide State aid or any other assistance to any military veteran other than through the existing legislative and administrative channels.”

REFINEMENT OF POWERS AND DUTIES OF THE DEPARTMENT
25.
Clause 7 (h) provides: “7.
Without derogating from its general powers and duties as a national department of state, the Department—

(h)

must include, in the data base contemplated in paragraph (g), information collected and compiled as provided for in that paragraph, and data regarding persons qualifying as military veterans or dependants...” (Emphases supplied)

26.
Clause 21 (1) – (2) provide: 

“21. (1)
The Appeal Board must—

(a)

consider any appeal lodged with it by a military veteran against any decision taken by an official in terms of this Act which adversely affects the rights of the military veteran;

(b)

...

(c)

...


(2)
The Appeal Board may—

(a)

confirm, set aside or vary the relevant decision;

(b)
 
substitute any other decision for the decision; or 

(c)

provide the required legal advice.”

27.
Whilst the Department is required to keep data regarding persons qualifying as military veterans or dependants and provision is made for a military veteran to appeal against departmental decisions, the following are noted:

a.
No provision requires the Department to investigate or verify the eligibility of a person for military veteran or dependant status.

b.
No provision facilitates the Department’s access to relevant personal information.

c.
The right of appeal does not accrue to a dependant of a military veteran.
28. As all those hiatuses ought to be remedied,  it is recommended that the Bill be adapted along the following lines:

a. Clause 7:   Insert paragraphs such as –

i. “(hA)  must investigate and by effective auditable means determine the eligibility for or entitlement to the status of military veteran or dependant of a military veteran of each person who claims that status or on whose behalf that status is claimed;”

ii. “(hB)
shall be entitled to and have access to all personal information by whomsoever held which is or may be relevant to an investigation and determination  contemplated in sub-section (hA) including –

(i) the official records of the Department of Defence;

(ii) all certified personnel registers referred to in section 224 (2) of the Constitution of the Republic of South Africa, 1993;
(iii) every personnel list certified and submitted in accordance with in section 73 of the Constitution of the Republic of South Africa, 1993, prior to the commencement of the Constitution of the Republic of South Africa, 1996; and

(iv) all records of any former statutory or non-statutory military organization.”
b.
Clause 21 (1) (a):  “21. (1)
The Appeal Board must—

(a)

consider any appeal lodged with it by a military veteran or dependant of a deceased military veteran against any decision taken by an official in terms of this Act which adversely affects the rights of the military veteran or dependant;...”

GENERAL 

29.
Whilst not issues of principle as such, the drafters may consider -

a.
correcting the heading of clause 4 to read “President is Patron-in-Chief” as the clause does not confer “authority”; and

b.
using standard language such as –

i.
“commemorating” instead of “memorialising” in clause 5 (1) (c); and
ii.
“subsidising or provision” instead of “subsidisation or provisioning” in clause 5 (1) (g).

CONCUSION


30.
The promotion of the interests of all military veterans and their dependants as well as the optimal functioning of a representative non-partisan umbrella association of recognised military veterans’ organisations is a laudable goal worthy of optimal support.

31.
It is therefore trusted that the CMVO’s comments and suggestions will assist in enhancing the Bill in the interests of all military veterans.

Rear Admiral (JG) L.M. Bakkes B Com LLB

Secretary General 

Council of Military Veterans’ Organisations

ANNEXURE A

MILITARY VETERANS’ ORGANISATIONS RECOGNISED IN TERMS OF THE MILITARY VETERANS’ AFFAIRS ACT, 1999

 These recognised military veterans’ organisations include the -

(a) Azanian People’s Liberation Army Military Veterans’ Association (APLA MVA);

(b) Council for Military Veterans’ Organisations (CMVO);

(c) Curamus Association for Disabled Military Veterans;

(d) Gunners’ Association;

(e) Memorable Order of Tin Hats (MOTHS);

(f) uMkhonto we Sizwe Military Veterans’ Association (MKMVA);

(g) Naval Officers’ Association of Southern Africa (NOASA);

(h) Royal Naval Association, Johannesburg Branch;

(i) Sappers’ Foundation;

(j) Signals’ Association, Western Cape;

(k) South African Air Force Association;

(l) South African Armour Association;

(m)  South African Infantry Association;

(n) South African Jewish Ex-service League

(o) South African Medical Health Service Veterans’ Association;

(p) South African National Military Veterans’ Association (SANMVA);

(q) South African Legion of Military Veterans (SA Legion);

(r) South African Veterans’ Continuation Committee;

(s) Special Forces’ League;

(t) St Dunstan’s Association for Blind Military Veterans (St Dunstan’s)

� See ss 15 (c) and 1 under ‘dependant’ and ‘entitlement’ of the Act as well as regulation 2 of the Regulations on Military Veterans’ Affairs, 2001, as promulgated in  Government Notice R 750 in Government Gazette  No 22580 (Regulation Gazette No 7141) of 24 August 2001


� AZANLA?


� “Wit Wolwe”; SPU’s, the AWB, etc?


� See paragraphs 11 and 12 below.


� Sections 5(c), 16 and 17 read with sections 11and 1 (1) sv “member” of Defence Act 42 of 2002


� See e.g. section 80 of the repealed Defence Act 44 of 1957 (SADF)and section 95 of repealed Defence Act 13 of 1912 (UDF)


� The term “auxiliary service” was introduced during 1949 and replaced “auxiliary force” as used in the Defence Act 13 of 1912. The Defence Amendment Act 43 of 1949 inserted a new s 95 in the South Africa Defence Act 13 of 1912. Thereafter the concept was reflected in section 80 of the repealed Defence Act 44 of 1957.


� Bophuthatswana (BDF), Ciskei (CDF), Transkei (TDF) and Venda (VDF) Defence Forces


� Azanian People’s Liberation Army (APLA) and uMkhonto we Sizwe (MK)


� S 224 (1) of the Constitution of the Republic of South Africa, 1993 (Act 200 of 1993) read with ss 199 (2) and 241; Schedule 6 item 24 (1); and Annexure D item 3 of the Constitution of the Republic of South Africa, 1996; and read with s 11 of Defence Act 42 of 2002


� If the recommendations regarding former auxiliary-service members are accepted


� See previous footnote


� Consideration might also be given to adding words such as: “which has criteria similar to those which were applied to members of the former Azanian People’s Liberation Army and uMkhonto we Sizwe.”


� Section 18 of the Constitution, 1996


� Section 18 of the Constitution, 1996


� Section 17 of the Constitution, 1996


� Section 16 (1) (b) of the Constitution, 1996


� Clause 29


� Clause 8 (3) (b) proviso


� See ss 7 (2) and 1 under ‘recognised military veterans’ organisations’ of the Act, and regulation 4 of the Regulations on Military Veterans’ Affairs, 2001





