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Sovereignty rediscovered 

A substantial part of the present debate about deeper integration in Africa often raises 

alarm about the loss of sovereignty for the states involved.  Some commentators openly 

declare that regional integration will result “in the loss of state sovereignty.” They, and many 

politicians, seem to fear the presence of regional institutions existing beyond the territorial 

and jurisdictional control of the nation state and enjoying powers which will restrict the 

freedom of governments to act unilaterally. Some are concerned about loss of “policy 

space”; whatever that may mean. The earlier enthusiasm for integration seems to be running 

out of steam now that the international agreements and obligations agreed upon by these 

very same states have to be implemented and be respected. 

The loss of sovereignty warnings seem to be premised upon a particular value judgement; 

that it would be undesirable if regional institutions exercise meaningful powers. The real 

concerns are about the loss of state control and about “interference” with the powers of 

national governments. 

 In this debate the distinction between state and government is not always recognised. 

Sovereignty is technically a feature of states (the primary subjects of international law) and 

not of governments; although governments act on behalf of their states. 

A more fundamental question is often not asked – what is the source of the power of these 

governments? Are they democratically elected through free and fair elections and do they 

exercise their national powers in dispensations characterized by the rule of law?  

Concerns about threats to national sovereignty may be well founded in instances where 

supra national bodies act in an ultra vires manner or when  they usurp powers over areas 

best left to legitimate national structures. Then the apprehension is in effect about a threat 

to popular sovereignty. This has been a long standing debate in the European Union (EU) 

where the European Commission enjoys extensive powers over areas which used to fall 

under national jurisdictions. However, in Africa we are light years away from a situation 

where Regional Economic Communities (RECs) can exercise similar powers. Their dilemma 

is often the opposite; they have weak institutions; ill defined mandates and vague powers. 
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There are no clear voices speaking on behalf of the collective and monitoring of compliance 

with community norms and laws is deficient.  

In any case, regional integration organisations do not enjoy inherent powers; they are the 

creatures of international agreements concluded and ratified by the very states which have 

come together in the belief that such bodies will improve trade, development and effective 

cooperation. They establish specific regional structures and grant them the powers 

necessary to fulfil the mandates as formulated in the founding instruments.  

The debate about loss of sovereignty in our part of the world is clouded by many other 

issues which relate to questions of domestic governance, legitimacy of state power, 

separation of powers and the rule of law generally. In countries where the exercise of state 

power can be reviewed by national courts of law and be tested against the norms in a 

supreme constitution there will be far fewer concerns about loss of “governmental policy 

space”. Courts of law will, as a rule, not pronounce on the soundness or otherwise of 

government policies; they review specific acts or measures to determine their lawfulness. In 

such societies judicial control over the exercise of power (when they impact on the rights of 

natural or legal persons) is a typical and necessary feature of democratic governance. Judicial 

review, a critical press and vigilant civil society are not, and should not, be perceived by 

popularly elected governments as a threat to their authority. The popular will is the source 

of democratic rule.  

Another perception is that African governments will lose their ability to determine their 

own policy priorities and development strategies if regional structures gain powers over 

development issues. Why is this so? It is true that poor nations face an uphill struggle when 

it comes to choosing the right development policies while faced by scarce resources and the 

absence of sufficient technical and institutional capacity. However, regional integration is 

part of the answer to the multifaceted problem of development and is frequently a 

necessary instrument for promoting development; by expanding small domestic markets and 

facilitating trade with neighbouring countries and third parties.  
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It is true that international trade arrangements bring technical challenges when, for example, 

community law has to be implemented, joint health and safety standards have to be met and 

regional trade rules have to be respected. That is the essential nature of the exercise. Trade 

in goods and services is regulated though international legal arrangements aimed at 

facilitating cross border movement and limiting the power of participating governments to 

impose domestic restrictions. These arrangements are not premised on designs to 

undermine state sovereignty. The fact that some commentators see a hidden agenda here 

may have more to do with an 18th century view about the state than appreciating 

contemporary realities.  

In this debate it is often claimed that “democracy” will be undermined by regional 

institutions and their policies; as if any democratic nation could prosper in isolation. The 

outburst from the government in Harare against a recent ruling of the SADC Tribunal that 

the expropriation of private land of Zimbabwean citizens is a violation of national and 

international norms may be an extreme example but shows the domestic political context. 

The real issue is intolerance of judicial control over the actions of the executive that 

perceives itself to be above the law. Domestic courts that dare to challenge national 

governments responding in this manner will meet with the same condemnation. No wonder 

the effective protection of human rights is so problematical.  

The need to protect sovereignty gains a different dimension when African states agree 

among themselves to establish regional trade arrangements or institutions for cooperation 

and integration. It is difficult to understand how their sovereignty can be undermined by the 

very same bodies which they have established for quite specific purposes and through their 

own sovereign decisions. If, however, there is no political will to honour freely concluded 

agreements regional institutions cannot deliver and will not live up to the expectations for 

which they have been created. This raises other more fundamental questions about their 

understanding and use of international law generally and of treaties in particular.   

There may be political and historical reasons why African governments are sensitive about 

their sovereign rights. But then the lines of the argument should be clear. What is to be 

protected? How should this be done? Where do the threats come from? Most of the 

ideological enemies of the post colonial days have disappeared. 
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The claims of the 1960’s and 70’s about “permanent sovereignty over natural resources” 

were contested unilateral and predictable responses by newly independent and mostly poor 

nations in the days of the Cold War and nonalignment. Since then the global political picture 

has changed fundamentally; with the demise of communism and the dramatic rise of China 

as a world economic power. It should not be forgotten that China has also become a major 

player in the rules-based game of the World Trade Organisation (WTO).   Developing 

countries have become astute users of international legal instruments to promote national 

interests and to gain access to foreign markets. While most African governments remain 

exporters of basic commodities they have also found (or should find) new ways for 

regulating investor behaviour through domestic and international legal arrangements or by 

entering into joint ventures.1  

 

The bigger Context 

The discussion about sovereignty and when to protect it, is a universal one. In times of 

economic hardship there is a greater temptation for politicians to rediscover the ideals of 

sovereignty. Nevertheless, it remains a legitimate question to ask, together with the WTO’s 

2004 Sutherland Report, whether countries and governments in a global economy are not 

“obliged to subjugate some level of domestic prerogative to international rules and 

disciplines?  If so, is that a gain or loss to the well-being of societies?”2 

This Report then goes on to observe: “Sovereignty is one of the most used and also 

misused concepts of international affairs and international law. The word is often repeated 

more or less as a ‘mantra’ without much thought about its true significance.  In fact, the 

word covers a large range of every complex ideas sometime relating to the role of states in 

international organisations, other times relating to internal divisions of power (such as in a 

federal state), or the degree of government authority towards its citizens.”3 

 

                                                           
1  The diamond industry of Botswana is an obvious example of very successful collaboration in joint 

ownership between government and foreign investor. 
2 The Future of the WTO - Addressing Institutional Challenges in the New Millennium, 2004, par 109. 
3  Par 110. 
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“Acceptance of almost any treaty involves a transfer of a certain amount of decision-making 

authority away from states, and towards some international institution.  Generally this is 

exactly why ‘sovereign nations’ agree to such treaties.  They realize that the benefits of 

cooperative action that a treaty enhances are greater than the circumstances that exist 

otherwise.  Indeed, the Appellate Body has commented4 as follows: ‘The WTO agreement is 

a treaty – the international equivalent of a contract.  It is self-evident that in an exercise of 

their sovereignty, and in pursuit of their own respective national interests, the Members of 

the WTO have made a bargain.  In exchange for the benefits they expect to derive as 

Member of the WTO, they have agreed to exercise their sovereignty according to the 

commitments they have made in the WTO Agreement.’5 

 

What then is Sovereignty? 

The notion of the sovereignty of the state is an original building block of the Law of Nations 

(Public International Law). It typically requires respect for territorial integrity and for the 

rule that treaties cannot bind a state unless it has given its consent to be bound. It is 

important to emphasize the opposite as well; it is an act of sovereignty to become party to 

an international agreement or a member of an international organisation. This has additional 

implications – states cannot invoke their national law or constitution as a justification for 

not respecting their international obligations. And a change of government in a particular 

country will not affect the binding nature of existing agreements to which that state is a 

party. States are the subjects of Public International Law, not governments.  

One observer (quoted in the Sutherland Report) has described the concept of sovereignty 

and its functions as follows:  “Historically, sovereignty has been associated with four main 

characteristics: First, a sovereign state is one that enjoys supreme political authority and 

monopoly over the legitimate use of force within its territory.  Second, it is capable of 

regulating movements across its borders.  Third, it can make its foreign policy choices 

freely.  Finally, it is recognized by other governments as an independent entity entitled to 

                                                           
4  Japan – Alcoholic Beverages II, p. 16, Dispute Settlement Reports (DSR) 1996: 1, p. 97 at 108 (WTO 

documents: WT?DS8/AB/R,WT/DS10/AB/R, WT/DS11/AB/R.) 
5  Par 111. 
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freedom from external intervention.  These components of sovereignty were never 

absolute, but together they offered a predictable foundation for world order.  What is 

significant today is that the reach of these components – internal authority, border control, 

policy autonomy, and non-intervention – is being challenged in unprecedented ways.”6 

The modern world and the conditions brought about by globalization have forced a rethink 

about these traditional views. In introducing his September 1999 Annual Report to the 

General Assembly, United Nations Secretary-General Kofi Annan said: “Our post-war 

institutions were built for an international world, but now we live in a global world.”7  

The debates in our part of the world about attacks on sovereignty often reveal deeper 

problems about statehood, weak states and the legitimacy of the government of the day. 

What should concern us, as part of the debate about the future of regional integration 

among African nations, is the harking back to sovereignty as a broad shield which 

delegitimizes international (and often local and regional) disapproval when international 

obligations are not respected, human rights are abused or when corruption goes unchecked. 

This is an old trick; the South African apartheid government was an enthusiastic user of this 

same line of argument. When sovereignty is rediscovered for this purpose it is a cause for 

concern.  

 

What should the Sovereignty Debate be about? 

There is room for debating sovereignty issues in a world of globalization and deeper 

regional integration. The debate should address questions about the allocation of specific 

powers; should they be located in national institutions or within regional structures? What 

level of government or institution would be best suited for the task at hand? What powers 

does it need to govern a particular matter and enforce the applicable rules? Which approach 

will bring optimal benefits?  

                                                           
6  Richard N. Haass, former ambassador and director of Policy Planning Staff, US Department of State, 

“Sovereignty: Existing Rights, Evolving Responsibilities”.  Remarks at the School of Foreign Service and the 
Mortara Center for International Studies, Georgetown University, at 2 (Jan 14, 2003). 

7  Kofi Annan, as quoted in “State, Sovereignty and International Governance” (Gerald Kreijen et al. eds. 
2002) at 19. 
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Matters which are essentially about local affairs belong at national or sub-national level. 

Others may be best performed through inter-state or regional arrangements. The challenge 

is for the participating states to decide at what level which functions are to be performed. 

Once this question has been answered and the appropriate legal design is adopted national 

governments should lend their support and allow the arrangement to bear fruit.   

This debate is an old one and in federal dispensations there are many formulas to determine 

concurrent, residual and state (as opposed to federal) powers. The nature of the task at 

hand will provide some of the answers. When a group of states come together and agree on 

rules for sharing a common water resource on which they all depend, or dealing with an 

environmental disaster which transcends “sovereign borders”,  the joint interest in 

preserving and respecting the higher (supra national) values and concomitant rules is 

obvious.  Then to invoke “sovereign rights” with regard to that part of a regional river 

flowing over the national territory of one of the member states will undermine the very 

raison d’être for a joint legal arrangement in the first place.  

There are more sides to the power allocation analysis.  In the words of the Sutherland 

Report:  “Questions of legitimacy loom large and often; therefore, there is a focus on 

‘democratic legitimization’.  This is frequently meant to challenge more traditional notions of 

sovereignty.  Some say we are gravitating from ideas of ‘sovereignty for the benefit of the 

state’ towards ideas of ‘sovereignty of the people’.”  

Answers to questions about the allocation of power will differ depending on what is at stake 

and what is being regulated.  “There may be one approach to fixing potholes in streets or 

requiring side-walks, another approach for education standards and budgets; yet another for 

food safety standards, and still another for rules that are necessary in order to have an 

integrated global market work efficiently.” 8 

 

 

 

                                                           
8  Sutherland Report, par 127. 
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What should happen once regional legal Arrangements are established? 

States are free to decide the level and manner in which they interact with each other. Once 

legal arrangements have been established for pursuing common interests some distinctive 

features enter the picture, such as transparency, certainty, predictability and respect for the 

applicable rules. Compliance should be monitored and unlawful actions should be corrected. 

It really means the application of basic notions of the rule of law at inter-state level. There is 

nothing inherently suspect about such arrangements; nor is it hostile to statehood. 

Developed as well as developing countries adhere to rules-based trade arrangements and 

they invoke the applicable rules to protect their interests. India, China and Brazil are now of 

the most active users of the WTO dispute settlement system. There are instances when 

developing countries find it necessary to litigate against each other in order to ensure 

respect for the applicable rules.9   

The states belonging to rules-based regional arrangements will establish institutions and 

endow them with the powers necessary to implement their mandates in the areas so 

identified; and to act on behalf of the collective. As the integration exercise advances it will 

draw in its wake rules against fragmentation of the joint enterprise, e.g. to guarantee that 

the same standards necessary to ensure reliable quality and safety will be upheld in all the 

member states. National sovereign acts in defiance of the common rules are unlawful and 

cannot be tolerated; they do not qualify as legitimate or applicable.  

These are the building blocks of integration through legal arrangements. Sovereignty, at least 

in its traditional definition, is the very reason why international law must figure in such joint 

arrangements. If the jointly agreed rules are not respected the chaos of old style power 

politics and gun boat diplomacy will reign.  

The establishment of an effective regional integration arrangement should be the result of 

thorough preparation and appropriate prior policy development at national level. 

Government officials should be clear as to why the specific arrangement is necessary, what 

it should achieve and what powers it should enjoy. It should not be possible for participating 

                                                           
9  In April 2009 a WTO panel decided case DS 366; Colombia – Indicative Prices and Restrictions on Ports of 

Entry. It was initiated by Panama in July 2007.  
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governments subsequently to deny the effect of what they have agreed to. The text of an 

agreement reflects what the parties have adopted as their obligations. To conclude the 

actual treaty which sets up the organisation is to perform an act of sovereignty.  

This type of inter-state behaviour is about establishing legitimate institutions and adopting 

rules for the promotion of common interests and to cope with the challenges of the 

modern world. Such regional institutions will in fact support national governments and serve 

consumer and civil interests in those areas where national authorities cannot go it alone. 

This is no attack on sovereignty; it is the method of sound and realistic leadership by 

governments acting on behalf of sovereign states.  
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