In Germany	The entire section on Germany was translated and written by Mr R Pfaff (Magistrate) and Mr S Moser of the German Technical Cooperation (GTZ).  the position is regulated by the German Code of Criminal Procedure (StPO).  Paragraph §241a of the StPO stipulates that witnesses under the age of 16 years may be examined only by the presiding judicial officer alone (and not by the whole court).  The aim of this section is not only to protect the child from psychological pressure as far as possible, but also to establish the truth more reliably.  Other parties wanting to examine the child have to direct questions to the presiding judicial officer first, who in turn has to direct them to the child.  The presiding officer may refuse to do so if the questions undermine the rationale of this section which is the protection of the child/juvenile witness.  For example, the pressure would be too strong, the question does not contribute to finding the truth (irrelevance) or is not permitted for other reasons (inadmissibility).

In Germany, the court may assess the credibility of the child witness on its own without consulting an expert witness (psychologist).	See BGHst (Bundesgerichtshof, Supreme Court of Appeal) 3, 52; Neue Zeitschrift für Strafrecht 198 at p 400; 1985 at p 420;1997 at p 355.  This happens especially if the testimony is clearly supported or dismissed by other testimonies, proofs or circumstances.	BGHSt 7 p 82 and p 85; BGH Strafverteidiger 1995 at p 115; Oberlandesgericht Köln, Neue Juristische Wochenzeitung 1966 at p 1183. However, the specific circumstances of the case can require consultation.  This is particularly the case if the child is younger than four and half years	Oberlandesgericht Zweibrücken Strafverteidiger 1995 at p 293. or if the child behaves in an abnormal way.	BGH Strafverteidiger 1991 at p 547.  According to §247 of the StPO, the court can order the accused to leave the court room during the examination to protect child and juvenile witnesses under the age of 16 years.

As in most other jurisdictions, it is a fundamental principle of the South African legal system that a criminal trial must be fair.  In this regard, the Scottish Law Reform Commission found that since it is the accused who is on trial, this has led to an approach which has:

	“traditionally been answered only in relation to whether it is fair to the accused. Since the whole trial process is directed towards answering the question of whether or not the accused is guilty of the crime alleged, this is hardly surprising. There have, however, in recent times been increasing calls for attention to be paid to whether the court process is also fair to those other than the accused who are required to take part in it, namely those called witnesses, and in particular those who are the victims of the crime alleged”.	Scottish Executive Consultations Redressing The Balance Cross-examination in Rape and Sexual Offence Trials A Pre-Legislative Consultation Document at p 1. http://www.scotland.gov.uk/consultations/justice/rtb-04.asp

From the above comparative analysis it is clear that most common law jurisdictions following an adversarial court process struggle to find the right balance between allowing accused persons’ the opportunity to confront witnesses testifying against them and protecting the integrity and dignity of those witnesses.  Questioning of witnesses is not always limited by means of legislation, but often through rules of practice.  As for the Australian examples, it is clear that those provisions effectively restate our broad common law rule that questions put to witnesses must be relevant.

	Questioning of the witness by the unrepresented accused


The respondents in the Western Cape joint submission submit that it is wholly inappropriate for an unrepresented accused to cross-examine the complainant or any other vulnerable witness in sexual offence proceedings.  Furthermore, they submit that the various protective measures either already in existence or proposed elsewhere in Discussion Paper 102 are not necessarily adequate to protect the complainant or other vulnerable witnesses in their current formulation.  They give the example that even where a witness may be allowed to testify in camera, or in a separate room, unless the services of an intermediary are provided, the witness will still be required to hear and answer the unrepresented accused's voice, which in itself may be traumatising and negatively affect the witness’s ability to testify.  They question whether this can be in the interest of justice or the pursuit of the truth.

In regard to the questioning by an unrepresented accused, the respondents in the Western Cape joint submission are not in favour of the Commission's alternative proposal 	See paragraph 38.6.5.5 of Discussion Paper 102. that the court appoint a legal representative to conduct the cross-examination in question on behalf of the unrepresented accused, as the court is only empowered to make such an appointment once it has been established that the State legal aid is available to pay for such representative.  This enquiry, they say, may cause an unreasonable delay in the proceedings and the State legal aid may not be available to pay for the representative concerned.  The essence of the argument is therefore that is unlikely that legal representation at State expense will be available to or used by an accused for purposes of cross-examination only if the accused could not obtain such services to defend himself or herself in the first place.

In order to address their serious concerns regarding the questioning of a vulnerable witness by an unrepresented accused, the Western Cape joint respondents recommend that a provision echoing section 6(3) of the Domestic Violence Act 	Act 166 of 1998. be inserted.  Their proposal reads as follows:

“If in criminal proceedings involving the alleged commission of a sexual offence an accused is unrepresented, such accused shall not be entitled to cross-examine a vulnerable witness and shall put any question to such witness by stating the question to the court, or a court appointed intermediary, who shall repeat the question accurately to the witness, provided that the person through whom cross-examination takes place may refuse to relay questions that violates the dignity and privacy of the witness.”

From a comparative perspective, provisions prohibiting the cross-examination in person of complainants by persons accused of sexual offences is not uncommon. 	See also Law Commission of New Zealand The Evidence of Children and Other Vulnerable Witnesses (Preliminary Paper 26), par 144; Ainsley Thomson “Accused’s right to question examined” The New Zealand Herald, 7 November 2002.  Section 34 of the English Youth Justice and Criminal Evidence Act, 1999, for instance, reads as follows:

	No person charged with a sexual offence may in any criminal proceedings cross-examine in person a witness who is the complainant, either 
	(a)	in connection with that offence, or
	(b)	in connection with any other offence (of whatever nature) with which that person is charged in the proceedings.

	Questioning on the same point by several co-accused


Lastly, the Western Cape joint respondents state that while they accept that in multi-defendant cases each accused is entitled to his or her own defence, they submit that co-accused should not be entitled to pose the same questions to vulnerable witnesses merely as a tactic employed to confuse such witness.  The reason for this is that such conduct is deliberately intended to further traumatise an already vulnerable witness thereby rendering him or her unable to give coherent testimony in circumstances where they would otherwise be able to do so.  They are of the view that allowing the same questions by different co-accused persons to the same witness may lead to confusion or trauma of the witness, and that this scenario supports their argument for limited legal representation for the complainant as such representatives would be empowered to intervene and object to inappropriate cross-examination in circumstances where the courts and prosecution have been notoriously reluctant to do so.  In their view legal representation for the complainant would ensure that the protective measures provided for in the proposed legislation are not merely applied but applied correctly.

4.5.7.4		Recommendation

Upon reflection, the Commission has decided not to limit the right of a party to question witnesses in sexual offences cases by an amendment to section 166 of the Criminal Procedure Act as was suggested in discussion paper 102.  In our opinion, the common law, read with the professional rules of conduct, already adequately regulates questioning that is scandalous, insulting, unduly repetitive, intimidating or offensive.  The defence, State and the court are obliged to protect their witnesses by objecting to such questioning by the opposing party.  However, it is true that witnesses (and complainants in sexual offence cases in particular) are often inadequately protected; this highlights the need for ongoing training for prosecutors, defence attorneys and presiding officers.

It is conceded that witnesses do find it traumatising to be confronted directly by the unrepresented accused in cross-examination, but it in no way makes the experience any better in the hands of a skilful, experienced legal representative.  Add to this the fact that the use of legal representation by an accused does not mean that the accused will not be in court – the mere presence of the accused in court inhibits some witnesses.  However, while the Commission is of the view that the protective measures provided for in the draft Bill will greatly improve the experience of witnesses testifying in criminal proceedings involving sexual offences, the Commission sees no harm in specifically providing that all questions must be put to the court and not the witness directly.  This is provided for as an amendment to section 166 of the Criminal Procedure Act, 1977.

The Commission proposes the following amendment of section 166 of the Criminal Procedure Act, 51 of 1977:

The amendment of section 166 of the Criminal Procedure Act by the addition of the following subsection:

[(4)	If it appears to a court that any cross-examination contemplated in this section or the manner in which it is conducted is scandalous or unduly repetitive, or is intended to vilify, insult, annoy, intimidate or offend, or is inappropriate given the level of development of the witness being cross-examined, the court may, on its own initiative or upon objection from any witness, the prosecution or the defence, forbid the cross-examiner from pursuing such line of examination unless the examination, in that form, relates to a fact or facts in issue or to matters that require revelation in order to determine the existence or absence of a fact or facts in issue.]

(4) 	An accused in criminal proceedings involving the alleged commission of a sexual offence who has no legal representation shall put any questions to a vulnerable witness as contemplated by section 16 of the Sexual Offences Act, 20.. (Act .. of 20..) by stating the question to the court, which shall repeat the question accurately to the witness.


The Commission is not persuaded by the arguments put forward by the Western Cape joint respondents to allow for limited legal representation for the complainant.  The suggestion suffers from the same problems relating to the provision of State legal aid (lack of resources) and confuses the roles of witnesses and parties in court proceedings in an adversarial court system.  One must also be consistent: witnesses for the accused, which may include a co-accused, should then also be entitled to limited legal representation to protect them from vigorous cross-examination by the prosecutor.

Lastly, the Commission affirms its preliminary recommendation in Discussion Paper 102 	Par 38.6.5.7. not to limit the right of multiple co-accused to pose the same question to the same witness.



