SUBMISSION BY KATHY IDENSOHN TO WORDING OF CLAUSE 22 AND 4(1)(A) 


In any event, my opinion was that the Commission should indeed be able to issue a notice of non-compliance where a company is commercially insolvent - so no disagreement on that particular point. I also expressed the view that it should NOT be able to issue such a notice for mere technical insolvency. As you are aware this was also the view of a significant number of stakeholders. I do not wish to revise my opinion on that point. On the more specific question of whether the Act should actively prohibit a company from trading whilst commercially Insolvent, the DTI’s view that there shouldn't be such an 'active' prohibition would be acceptable PROVIDED that the section still expressly and actively prohibits reckless and fraudulent trading (which would still catch trading in the kinds of circumstances that are unduly and unacceptably prejudicial for the company's creditors, and thus of primary concern.

I agree that the present wording of section 4(1)(a) is problematic. As I see it, it is only the company's own assets and liabilities that should be taken into account in applying the solvency and liquidity test. This seems to flow logically from the general rule that the company itself, and only the company itself, will be liable to its own creditors, but the other companies In the group will not be liable unless they have expressly agreed to take on such liability under some kind of suretyship, guarantee etc. But in the absence of such an undertaking, the extent of the assets of other companies within the same group are irrelevant for creditor-protection purposes. If the committee is in agreement with that and it is the desired position, section 4(1)(a) should be reworded along the following lines:

4(1)(a) 'the assets of the company, as fairly valued, equal or exceed the liabilities of the company, as fairly valued; and'

However, if that is not the intention and the desire is for group assets and liabilities to be taken into account then the wording of the section still needs to be revised to spell that out as the terms 'aggregate assets' and 'aggregate liabilities' are misleading.

I trust that is of some assistance. I can be contacted on my cell phone if you require anything further.

Kind regards Kathy

