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10 March 2011
THE COMPANIES AMENDMENT BILL [B40B – 2010] 

COMMENTS ON THE AMENDMENTS PROPOSED BY THE DEMOCRATIC ALLIANCE, THE FREEDOM FRONT PLUS AND THE INKATHA FREEDOM PARTY DATED WEDNESDAY, 9 MARCH 2011
Ad clause 2 (in re section 4)

This proposed amendment is in accordance with my advices in my e-mail to Andre Hermans of 9 March 2011.  It will remove existing uncertainty and ambiguity in relation to the application of the important section 4 solvency and liquidity test to companies that form part of a group.  I am accordingly strongly in favour of this proposed amendment.
Ad clause 14 (in re section 22)

I am in favour of the proposed amendment to sub-clause 2 (i.e. the deletion of the words 'or is trading under insolvent circumstances').  As mentioned in my previous advices, this phrase is not defined, could lead to uncertainty and could be interpreted as including companies that are merely technically insolvent.
I am not however in favour of the proposed amendment to sub-clause 1 (i.e. the deletion of the words 'recklessly, with gross negligence').  In my view, companies should be expressly prohibited from trading recklessly or with gross negligence, in the same way as they are expressly prohibited from carrying on business fraudulently or with a fraudulent intent. Similarly, the Commission should be entitled to issue a non-compliance notice in relation to all such forms of improper trading activities, not just fraudulent trading.  In essence, I am not persuaded that reckless or grossly negligent trading should be treated any differently to fraudulent trading.

Ad clause 31 (in re section 45)

I am not in favour of the deletion of the existing sub-sections (3) and (4) of section 45 of the Companies Act 71/2008 ('the Act').  In my view, they provide desirable safeguards for shareholders and creditors against potential abuse of the power to make loans or give other financial assistance to directors, or to do so to the prejudice of the company's shareholders and/or creditors.
Ad clause 46 (in re section 69)
I have no objections to this proposed amendment.
Ad clause 47 (in re section 72)

I have no objections to this proposed amendment.
Ad clause 121 (in re section 225)
This proposed amendment deals with the timing of the implementation of the Act and is no doubt  motivated by considerations of practicality, policy and procedure rather than purely legal considerations.  These are issues outside my area of expertise and I have no comments in relation thereto.

Yours faithfully
KATHY IDENSOHN
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