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Dear Sirs

Re: Submissions on the State Liability Amendment Bill

	The Centre for Constitutional Rights (the Centre) is a non-profit organization dedicated to upholding the Constitution Constitution of the Republic of South Africa, 1996. To this end, the Centre seeks to promote the values, rights and principles in the Constitution; monitor developments, including draft legislation that might affect the Constitution; inform people and organizations of their constitutional rights; and assist people and organizations to claim their constitutional rights. The Centre accordingly welcomes the opportunity to make submissions on the abovementioned Bill which essentially aims to give effect to section 34 of the Constitution by enabling a successful, but unpaid, judgment creditor of the state to enforce compliance with an order of court. 


	This draft legislation is a direct consequence of the Constitutional Court’s confirmation in the matter of DH Nyathi v Member of the Executive council for the Department of Health, Gauteng and Another Case CCT19/07 [2008] ZACC 8  of the unconstitutionality of section 3 of the State Liability Act (the Act). 20 o 1957 In that matter the late Madala J, writing for the majority, found that since section 3 unjustifiably differentiated between a judgment creditor who obtains judgment against the state and a judgment creditor who obtains a judgment against a private litigant, it unjustifiably limited the right to equal protection and benefit of the law contained in section 9(1) of the Constitution, was inconsistent with the constitutional protection of dignity contained in section 10 of the Constitution and unjustifiably limited the right of access to courts guaranteed by section 34 of the Constitution. In addition, he held that section 3 also violated the principle of judicial authority Section 165 of the Constitution provides inter alia that the judicial authority vests in the courts and that no person or organ of state may interfere with the functioning of the courts and binds all persons and organs of state to an order or decision issued by a court. and the principle that the public administration be accountable. Section 195(1)(f) of the Constitution specifically requires that the public administration must be accountable.


	The proposed draft legislation is thus the Government’s response to that Court’s challenge to pass legislation that provided for an effective means of enforcement of money judgments against the State. As set out in the accompanying memorandum, the bill aims to ‘create an effective execution process to be used by successful litigants in civil actions against the state in cases where the state has failed to comply with final court orders sounding in money.’ Clause 2.2 of the Memorandum of the Objects of the State Liability Amendment Bill


	Before commenting on the constitutionality of the Bill, the Centre wishes to compliment the Department on the quality of draftsmanship, which sadly has recently been sorely lacking in a raft of proposed draft Bills. 


	The Centre welcomes the provisions of the Bill for a number of reasons. Firstly, they   will provide a judgment creditor with an effective and relatively speedy means of giving real effect to a judgment against the State through ensuring that the judgment creditor will get put money in the back pocket. As opined by the court, the aggrieved litigant is primarily concerned with payment of the judgment debt. Secondly, the judgment creditor is given clear and detailed steps to follow to ensure compliance. Thirdly, where there has been non-compliance the procedure envisaged to ensure compliance is not tedious, as would be, for example, contempt proceedings. Neither do the procedures place an onerous burden on the judgment creditor as the latter is simply charged with applying for a warrant of execution. Fourthly, as the judgment creditor would inevitably have already endured a lengthy trial to establish the duty owed by the state, it is correct that tight time periods are prescribed both for payment and for execution where the state and its officials have failed to comply with an order.  Fifthly, the proposed remedy will not be prejudicial to the general public interest as service delivery is ensured through disallowing attachment of property that has the potential to seriously disrupt service delivery, threaten life or put the security of the public at risk. Sixthly, the Centre particularly welcomes the qualification that the disruption must be serious, as this brings certainty to what could otherwise have been a vague and over-broad qualification. Lastly, the envisaged procedure retains disruption in the hands of the state as it only comes about as a result of the state’s own failure to comply with a court order.  


	The Centre accordingly supports the Bill, which in our respectful view will definitely pass constitutional muster.


	Should the Commission require oral submissions to supplement or clarify points in these submissions, please do not hesitate to call upon us. The writer can be contacted electronically at ndehavilland@cfcr.org.za or telephonically on 0823333548 or (021) 930 3622.



Yours faithfully
Nichola dH.JPG
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