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The Second Response is the DTI’s written response dated 10 February 2011.
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	Clause
	Issue
	Committee’s decision

	INTERPRETATION OF THE ACT

	1
	See p3-10 of Summary; p2-3 of Response; p2-3 of Proposal; p2-3 of 2nd Response
Definition of accounting records (Clause 1(1)(a); p5 line 23)

Definition of all of the greater part of the assets or undertaking’, when used in respect of a company (Clause 1(1)(b); p5 line 35) – See Section 112(4) in principal Act 
Definition of asset (Clause 1(1)(d); p5 line 51)

Definition of audit (Clause 1(1)(e); p6 line 2)

Definition of creditor (Clause 1(1)(j); p6 line 33)

Definition of holding company (Clause 1(1)(n); p7 line 3)

Definition of liability (Clause 1(1)(t); p7 line 27)

Definition of Master (Clause 1(1)(u); p7 line 27) 

Definition of member (Clause 1(1)(v); p7 line 38)

Definition of Memorandum (Clause 1(1)(w); p7 line 63) – See p72 of Summary
Definition of private company (Clause 1(1)(bb); p8 line 34)

Definition of securities (Clause 1(1)(dd); p8 line 45)

Definition of special resolution (Clause 1(1)(ff); p8 line 59)

Definition of state-owned company (Clause 1(1)(gg); p9 line 13)

Definition of material (Section 1 of Act; p26 line 47) – replace “judgement” with “judgment” – See p72 of Summary

	Accounting records:
All of the greater…: see doc 7 p2
Asset: see doc 7 p2
Audit:

Creditor: see doc 7 p2
Holding company:

Liability: see doc 7 p2
Master: see doc 7 p2-3
Member: see doc 5 p3
Memorandum:

Private company:

Securities: see doc 7 p2
State-owned company:

Material:

	2
	Insolvency and liquidity tests 

· Testing groups of companies rather than individual entities (Clause 2(a); p9 line 22) – See p10-11 of Summary; p3 of Response; p3 of Proposal
· Excluding the situation where assets = liabilities (break-even) (Clause 2(a); p9 line 23) – See p10-11 of Summary; pg 3 of 2nd Response

	See doc 7 p3

	3
	See p11-13 of Summary; p3 of Response and p3 of Proposal; pg 3-4 of 2nd Proposal
· Inclusion of additional Acts whose provisions will prevail where there are inconsistencies with the Companies Act. These include the Municipal Finance Management Act, National Payment Systems Act and laws on the supervision of financial institutions by the Financial Services Board and the Registrar of Banks (Clause 3(a); p9 line 42) 

· The more stringent requirements in the JSE Listings should apply to listed public companies and not be deemed to be in conflict with the Companies Act (Clause 3(b); p9 line 51)


	See doc 7 p3-4
Should we by allowing the insertion of additional legislation to be excluded? Response from DTI/Treasury

	4
	Clause 4(d) (p10 line 21) – See p72 of Summary

Replace “the Act” with “this Act” in the new Section 6(15)(b)


	Agree

	PURPOSE AND APPLICATION OF THE ACT

	5
	No issues raised
	

	RESERVATION AND REGISTRATION OF COMPANY NAMES

	6
	See p13-15 of Summary; p4 of Response; p3 of Proposal; pg 4 of 2nd Proposal
· Limit use of language to the official languages (Clause 6(a); p11 line 1)

· Inclusion of symbols in companies’ names (Clause 6(b); p11 line 6)

· Maintaining “(Proprietary) Limited” and “(Pty) Ltd” (Clause 6(f); p11 line 60) 

	see doc 7 p4 (accept amendments and leave any relevant changes based on further research to be considered in Regulations)
Agree with reverting back to (Pty) Ltd

Possibly withhold symbols (Smalle)

Everyone is affected by the symbols provision
SWIFT implications 
DTI - Liaison with UK counterparts, they have not had a problem, will make this available to the Committee.
May want to include the hyphen

	7
	See p15 of Summary; pg 4 of 2nd response; pg 4 of 2nd Proposal
“Clause 7(b) and (c) (p12 line 17): 7(b) by the substitution in subsection (3) for the words preceding paragraph (a) of the following words:

7(c) by the substitution in subsection (3)(b) for the words preceding paragraph (b) of the following words:” 
OR See p72 of Summary
Clause 7(c) (p12 line 20): The expression "...subsection (3)(b)" should read "subsection (3)"
	Agree to first proposal

	INCORPORATION AND LEGAL STATUS OF COMPANIES

	8
	See p15 of Summary; p5 of Response; p4 of Proposal
Consistent use of the term “domesticated company” in the Section (Clause 8(d); p14 line 1)
See p72 of Summary 

Replace “exists” with “to exist” (Clause 8(d); p12 line 52)

See p73 of Summary 

Replace reference to “subsections (5) and (9)” with “subsections (5) and (10)” (Clause 8(d); p13 line 58) 


	See doc 7 p4

	9
	See p15 of Summary

Change Clause 9(e) and (f) (p14 line 30) to read: 
“(e) by the substitution in subsection (3) for the words preceding paragraph (a) of the following words:”

“(f) by the substitution in subsection (3) for the words preceding paragraph (b) of the following words:” 

See p4 of Proposal – Delete Clause 9(c) (p14 line 18)


	See doc 7 line 5
Agree to 9(e) and (f)

	10
	See p16-19 of Summary; p5 of Response; p4-5 of Proposal

· Widen the use of restrictive or procedural requirements to include restrictions on the powers, purpose and activities of a company (Clause 10(b); p14 line 44)

· Clarify whether provisions that do not specifically state that they are “alterable provisions” are unalterable.
	See doc 7 p5-6

	11
	See p19 of Summary; p5 of Response

Include the phrase “and time” after “the date” in section 16(9)(b)(ii) (Clause 11(a); p15 line 29)


	

	12
	No issues raised
	

	TRANSPARENCY, ACCOUNTABILITY AND INTEGRITY OF COMPANIES

	14
	See p19 of Summary; p6 of Response
Clarify the intention to "continually engage in business … within the Republic" (Clause 14(b); p16 line 43)


	

	15
	See p19-20 of Summary
· Clarify the phrase “any other public regulation” (Section 24(1); p68 line 24)
· A company’s memorandum of incorporation, rules, financial statements, minutes and resolutions should be retained indefinitely until a company is deregistered (Section 24(1)(b); p68 line 28)

See p73 of Summary
Replace “required” with “compiled” (Clause 15(a); p17 line 35)

	

	16
	See p20-21 of Summary; p6 of Response; p6 of Proposal
Allow for alternative routes to accessing the securities registers of companies besides PAIA (Clause 16(a); p18 line 49) 
Remove references to Section 31 from these provisions and spell this out in Section 31 (Clause 16(c); p19 line 3)

Restrict access to securities registers to either shareholders only or only allow for public access to information in  public companies

See p73 of Summary
Insert “[(3)]” at beginning of line (Clause 16(a); p18 line 49)

	See doc 7 p6
P18 line 37 – add the right to copy



	17
	
	

	18
	See p21-23 of Summary; p7 of Response; p6 of Proposal

· Limit application of IFRS to public companies and companies deemed to be in the public interest (Clause 18(b); p19 line 21)

· Financial reporting standards should include interpretations of financial reporting standards and Clause 18(b) (p19 line 21)

	See doc 7 p7

	19
	See p23-27 of Summary; p7-8 of Response; p7 of Proposal

· Clarify the restriction regarding the audit and review exemption to private companies where natural persons hold all the shares, or have all the beneficial interest in the shares, and are also the directors, as well as whether a company that should be audited according to Section 30(2) (p76 line 27) with only one shareholder as director would still require to be audited (Clause 19(d); p20 line 2) 

· Add a clause to allow wholly owned subsidiaries of audit or independent review except holding companies to also be exempted. 
· The exemption in terms of the proposed section 30(2A) (p20 line 2 of A/B) be restricted to the requirement of section 30(3)(d) (p 78 line 1 of Act) that the AFS be presented to the first shareholders’ meeting after approval by the board.
· Delete “future directors” (Clause 19(e) (p20 line 10), 

· Allow for auditing of direct subsidiaries of offshore companies that would have been required to have its AFS audited were they located in South Africa.
· Regulation of independent auditors including introducing a mechanism for reporting reportable irregularities uncovered.


	See doc 7 p7


	20
	
	See doc 7 p8

	21
	No issues raised
	

	22
	See p27-29 of Summary; p8 of Response
· Removal of Clause 22 (p20 line 35) as it is rendered superfluous by the amendment of Section 84 of the Act.

· The requirement to have an audit should not necessarily also include the requirement that the company must have an audit committee and a company secretary as contemplated in Chapter 3.


	Disagree 

	CAPITALISATION OF PROFIT COMPANIES

	23
	See p29-30 of Summary; p8-9 of Response; p8 of Proposal

· Application should be limited to uncertified shares

· The phrase “company’s securities register” should be replaced with “uncertificated securities register or as determined in accordance with the rules of the central securities depository” (Clause 23(b); p20 line 49)

	See doc 7 p8-9

	24
	See p30 of Summary

Removal of 60 day grace period for the retroactive authorisation of shares issued (Clause 24; p21 line 8) 


	Disagree with comment


	n/a
	See p62 of Summary
Insert for between the words subscribe and fewer shares (Section 39(4)(a); p88 line 33)


	See doc 7 p9

	25
	See p62 of Summary

Guidance around what is meant by the phrase “for adequate consideration to the company, as determined by the board” in relation to the issuing of shares (Section 40(1)(a); p88 line 41)


	

	26
	No issues raised
	

	27
	No issues raised
	

	28
	See p30-31 of Summary; p9 of Response
· Whether the new "fair and reasonable" requirement introduced in the Amendment Bill, is aligned with the commercial reality that loans are frequently made between group companies and that these are normally "softer" loans with less onerous terms than third party loans (Clause 28(a); p21 line 53)

· 
	

	29
	See p31 of Summary; p9 of Response; p8-9 of Proposal
· Omission of new Section 48(8)(b) (p22 line 32 of A/B)


	See doc 7 p9

	SECURITIES REGISTRATION AND TRANSFER

	30
	No issues raised
	

	31
	No issues raised
	

	32
	No issues raised
	

	33
	See p73 of Summary

Replace reference to “subsections (9) to (11)” with “subsections (9) to (10)” (Clause 33(c); p23 line 17)


	

	GOVERNANCE OF COMPANIES

	34
	No issues raised
	

	35
	No issues raised
	

	36
	No issues raised
	

	37
	See p63 of Summary

Allow the notice for annual general meetings to include either financial statements or summarised financial statements (Section 62(3)(d)(i); p124 line 9) 


	Allow for both

	38
	No issues raised
	

	39
	See p63 of Summary 

Removal of the provision (Section 64(9); p 128 line 26)
	

	40
	See p31-32 of Summary; p9 of Response; p9 of Proposal 

· Add sections 41(3), 48(8)(a), 81(1) and 164(9)(c) of the Act as amended by the Amendment Bill (Clause 40(d); p26 line 33)

· Add an additional matter to the list which provides that the MOI can indicate specific matters to be decided by special resolution (Clause 40(d); p26 line 33)
See p73 of Summary
Change “section 13” to “section 82(5)” (Clause 40(d); p26 line 53)

 
	See doc 7 p10-11
Any additions

	41
	See p32-33 of Summary; p10 of Response; p11 of Proposal

Clarify the minimum number of directors a company is obliged to have (Clause 41(a); p27 line 1) 

	See doc 7 p11 – inclusion of a new subsection (c)
Sufficient non-executive directors in SA; capacity?

Proposal to allow directors to sit on more than one committee should address the number of available directors (DTI)
Why a minimum of 3 directors for non-profit companies and only 1 director for private companies?
Minimum of 3 is a desirable position to ensure good governance; not an exorbitant number but there may be a shortage of non-executive directors but this should grow as expertise are gained (Idensohn)

	42
	No issues raised
	

	43
	See p34 of Summary; p10-11 of Response; p11 of Proposal

Delete the exclusion provided for persons disqualified from becoming directors or restrict it to only the smallest companies (Clause 43(b); p27 line 40)

	See doc 7 p11
See doc 8 p6 – further clarification regarding registrar of the court – has it been addressed in the Bill (obligation of the Registrar of the court; no such provision except in subsection (13) - SLA)
The length of time being considered for rehabilitation (Harris). Five years must be a minimum length of time in addition to the time served (Radebe)


	44
	See p34 of Summary; p11 of Response

Provide clear and unambiguous guidelines regarding the process to appoint, the required composition and the statutory duties and functions of the social and ethics committee (Clause 44(a); p28 lines 5-8)

	Delete Section 72(4) -  must know what functions we except the committee to perform rather than leaving it to the Minister to do so (Ambrosini)
Detail of which companies should be within the regulations, such a committee should be limited to companies that really require this committee (Idensohn)
Regulations must be limited to large companies and those with public interest

	45
	
	

	46
	No issues raised
	

	47
	No issues raised
	Provincial legislation, e.g. fines for environmental offences
Why should the company, if agreed, not pay for fines of directors if it is company related, e.g. traffic fines? The shareholders should rule based on a special resolution 

Delete the clause 
Will be introducing a new amendment, to allow derivative action by shareholders to take action against directors on behalf of the company (Ambrosini)
S165 deals with derivative actions
Relates to S218 – accountability of director, does the clause speak to relieving the director while the documents are void or not finalised? (Smalle) 
Proposed an amendment to S218 to allow any provisions that already declare actions void to remain unaffected (DTI)
Amend S218(1) (Idensohn)
Delete “in terms of any national legislation” (Idensohn; supported by the DTI)

FLAGGED – 2/03/11
In matters of strict liability, directors should not be forced to be held accountable when done in line within the course of one’s duties, e.g. environmental pollution (Alberts and Ambrosini)
Which sources of offences should it be covering and then what types of offences – the aim would probably be focused on wilful misconduct or dishonest behaviour, can thus add the type of conduct after “an offence” in Section 78(3) (Idensohn)

Consider subsection (4) (Smalle)



	WINDING-UP OF SOLVENT COMPANIES AND DEREGISTERING COMPANIES

	48
	See p64 of Summary; p11 of Response; p11 of Proposal 

Replace the word it’s with its (Section 82(3)(b)(i); p162 line 9)


	See doc 7 p12

	49
	No issues raised
	Check typo
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