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 COMMENT ON BEHALF OF THE SAOU ON THE BASIC EDUCATION LAWS AMENDMENT BILL, 2010
2009 BILL:
PROPOSED: Amendment of section 1 of Act 27 of 1996

1.
Section 1 of the National Education Policy Act, 1996, is hereby amended by –

(a) the substitution of the definition of “Director-General” of the following definition-


“‘Director-General’ means the Director-General of the Department of Basic Education;”

(b) the substitution of the definition of “education institution” of the following definition-

“’education institution’ means any [institution] school contemplated in the South African Schools Act, 1996, providing education whether early childhood education, primary or secondary[, further or higher education, other than university or technikon, and also an institution providing specialised, vocational, adult, distance or community education];

(c) the substitution of the definition of “Minister” of the following definition-


“‘Minister’ means the Minister of Basic Education”;

(d)
the deletion of the definition of “student” 


[student' means any person enrolled in an education institution;]
COMMENT ON 2009 BILL:
	1.  The proposed deletion of the words:


“… further or higher education, other than university or technikon, and also an 
institution providing specialised, vocational, adult, distance or community 
education…” 


and more specifically the words:


“ … and also an institution providing specialised education”, 


could be problematic or at least  confusing if the definition in section 1 of the 
National Education Policy Act, 1996, does not include provision for an institution 
providing specialised education, whereas in the light of the proposed insertion of  
a new section 12(3A) which, inter alia, contains the following words and wording:


“ … public school for learners with special education needs as contemplated in 
subsection (3) may consist of –


(a)
a special school to provide education to learners with barriers to learning; 

or


(b)
a special school which provides education with a specialised focus’ ... 



the South African Schools Act, 1996, would appear to provide for a public 


school which is  a special school which provides a  specialised focus, but 


which, clearly cannot be anything other than specialised education.

2.  
Apart from this problem, it is suggested that  the definition as proposed ends 
after  “1996”. 
3. 
See also further comment under clause 6 below.


COMMENT ON 2010 BILL:

The proposed amendment has not changed: No further comment

FURTHER AMENDMENTS INTRODUCED BY 2010 BILL: THIS HAS CHANGED THE NUMBERING OF THE AMENDMENTS AS SET OUT IN 2009 AND THOSE SET OUT IN 2010
Amendment of sections 3 and  4 of Act 27 of 1996 by substituting the word learners for students.

NO COMMENT

2009 BILL:
PROPOSED: Amendment of section 1 of Act 84 of 1996

2.
Section 1 of the South African Schools Act, 1996, is hereby amended by –

(a)
the insertion after the definition of “learner” of the following definition:

“‘loan’ means any financial obligation based on agreement that creates a liability by a school in favour of any person that must be paid in one in or more instalments but does not include payment of staff appointed by the governing body in terms of section 20(4) and (5);”;

COMMENT ON 2009 BILL:
1.  
The SAOU is of the view that the amendment is unnecessary. There is no need 
to define the term loan in addition to all of the provisions of the law in general 
with regard to credit agreements and loans and the specific provisions of the SA 
Schools Act, 1996, as they  stand.
2.  
In addition, the proposed definition does not make sense as far as a connection 
is being made between the loan and a reference to the payment of salaries in the 
same sentence. These issues simply do not belong in the same sentence.
3. 
In terms of the general principles of the interpretation of statutes the proposed 
amendment seeks to define a term and to impose its own limitation and at the 
same time attempting to define what it is not. The question now arises: what 
about all the other “things” it may be or then again may not be. A veritable 
nightmare for the person attempting the interpretation of the provision!
NO FURTHER COMMENT ON PARAGRAPH 3 OF THE 2010 BILL

2009 BILL:

(b)
the substitution of the definition of “Minister” of the following definition:

“Minister” means the Minister of Basic Education”;

(c)
the substitution of paragraph (a) of the definition of “parent” by the following definition:

“‘parent’ means

 (a) the biological parent or legal guardian of a learner;

 (b) …”;
COMMENT ON 2009 BILL:
1. The proposed amendment of the term “parent” now creates a new problem in the sense that other “parents” may not be included, e.g. an adoptive parent. 
2. The question also arises whether this definition can be reconciled with the definitions of parents in other children’s legislation, and whether there is a need to do so.  This question is posed in the light of different and other duties arising from, e.g. regulations in terms of the Social Assistance Act, 2004,  where provision is to be made for a “primary care giver”  to apply for a child support grant, and then a duty arises for that care giver to cause the child to attend school.  This again may have implications for section 3 of SASA if a care giver is not a parent for the purposes of school attendance. Whereas section 3 of SASA contains suitable sanctions for failure to comply, the regulations do not.
COMMENT ON 2010 BILL:
THE PROPOSAL WITH REGARD TO THE ADOPTIVE PARENT WAS ACCEPTED.

NO FURTHER COMMENT ON PARAGRAPH 4 OF THE 2010 BILL

2009 BILL

PROPOSED: Amendment of section 5A of Act 84 of 1996
3.
Section 5A of the South African Schools Act, 1996, is hereby amended by the 
substitution of subsection (1) of the following subsection:

(1)
The Minister may, after consultation with the Minister of Finance and the 
Council of Education Ministers, by regulations prescribe minimum uniform 
norms and standards for-


(a)
school infrastructure;



(b)
capacity of a school in respect of the number of learners a school 



can admit; and 



(c)
the provision of learning and teaching support material.
COMMENT ON 2009 BILL:

NONE

2010 BILL:

PARAGRAPH 5 OF THE 2010 BILL HAS REMAINED THE SAME

NO COMMENT

2009 BILL:

PROPOSED: Insertion of section 6B of Act 84 of 1996

4.
The South African Schools Act, 1996, is hereby amended by insertion after 
section 6A of the following section:

“6B
Non discrimination between official languages
A governing body must ensure that-

(a)
there is no unfair discrimination between the official languages within the choice of language curriculum options as contemplated in section 21(1)(b); and

(b)
the level, at which the first additional language and any other official language are offered, as provided in the curriculum, is of equivalent status.”.
COMMENT ON 2009 BILL:
	There are a number of problems with this proposal, such as:

1. 
Who or what is the object of the duty imposed on the SGB? The language(s) 
concerned, or the users of the language(s) or the person/institution responsible 
for formulating the law or the policy? And if, whatever the duty turns out to be, 
what will the sanction be?

2.  
Furthermore, even if the amendment is accepted as it stands, it will only apply to 
some schools in the country, and not all, since there are schools which have not 
been allocated the section 21(1)(b) function.

3.  
If the legislator is adamant that this amendment must be effected, the question 
arises: “How does the proposed section 6B differ from section 5(1) of SASA. The 
latter should be wide enough to cover all eventualities that may notionally occur 
at school. However, the notion of one language discriminating against another 
language, is a new concept – if intended!

4.  
What is being proposed is not a function of the SGB – 


(i)  it is first of all, as far as the school is concerned, a professional matter; and


(ii)  secondly, as far as sub-paragraph (b) specifically is concerned, it is a 
function of the State to determine the status and levels of standards, curriculum, 
etc..


PARGRAPH 6 OF THE 2010 BILL:
The wording of section 6B(a)  and (b) has been improved but the rest of the problems remain.
2009 BILL:

PROPOSED: Amendment of section 9 of Act 84 of 1996

5.
Section 9 of the South African Schools Act, 1996, is hereby amended by 
insertion after subsection (10) of the following subsection:

“(11)
If an appeal as contemplated in subsection (4) by a learner who has been expelled from a public school is upheld by the Member of the Executive Council, he or she must ensure that a suitable sanction is then imposed on the learner and the provision  of subsection (8) and (9) are applicable subject to the necessary alterations.”.

COMMENT ON 2009 BILL:

1. The wording should be corrected: provisions(s) of (8) and (9)

2. The phrase he or she must ensure that a suitable sanction is then imposed on the learner can give rise to confusion and legal uncertainty, even though subsections (8) and (9) are mutatis mutandis applicable. The governing body has exercised their discretion with regard to a suitable sanction and so has the HOD. If the MEC has a different idea of a suitable punishment and must ensure that this idea is put into effect, it would be proper for the MEC to determine the suitable sanction after consultation with the SGB concerned and, then to ensure that  the sanction is implemented by the SGB as contemplated by subsection (10).

COMMENT ON PARARAPH 7 OF THE 2010 BILL:
The structure of the section  has been improved but the fundamental problem stated previously remains.

2009 BILL:

PROPOSED: Amendment of section 12 of Act 84 of 1996

6.
Section 12 of the South African Schools Act 84 of 1996, is hereby amended by 
the insertion after subsection (3) of the following subsection:

“(3A)
A public school for learners with special education needs as contemplated in subsection (3) may consist of –

(a)
a special school to provide education to learners with barriers to learning; or

(b)
a special school which provides education with a specialised focus.”.
COMMENT ON 2009 BILL:
	1. The wording of the proposed subsection (paraphrased) reads as follows:

A public school for … may consist of –

(a)
a special school to… ; or

(b)
a special school which … .”, whereas the wording of subsection (3) is that a  public school may be....

It is suggested that the words may consist of be replaced by the words may be.

2. 
Is it correct then that subsection (3) read together with subsection (3A) would 
then provide for the following schools:

2.1
ordinary public schools;

2.2
a public school for learners with special education needs;

2.3
a special school to provide education to learners with barriers to learning, 
although this type of school appears to be covered under par 2.2 above; 
and 
2.4
a special school which provides education with a specialised focus? We 
believe that this should be an ordinary public school with a specialised 
focus and not a “special school”.
3.  
It is suggested that provision is made in the Act for  clear definitions of these 
different schools.


COMMENT ON PARAGRAPH 8 OF THE 2010 BILL:
THE CONSTRUCTIVE COMMENTS ON THE AMENDMENTS HAVE BEEN ACCEPTED.

THE LAST PROPOSAL REGARDING CLEAR DEFINITIONS OF THESE SCHOOLS REMAINS OUTSTANDING.

2009  BILL:

PROPOSED: Amendment of section 16A of Act 84 of 1996
7.
“Section 16A of the South African Schools Act, 1996, is hereby amended by –

(a)
the substitution for paragraphs (f) and (g) of subsection (2) by the following paragraphs:



“(f)
inform the governing body about policy and legislation”; [and]

(g)
provide accurate data to the Head of Department when requested to do so [.]; and;”;

COMMENT  ON 2009 BILL:
1. Although these two paragraphs had already been inserted  by section 8 of Act 31 of 2007, both paragraphs (f) and (g) are extremely vague and wide  and remain so. The addition of further duties by the proposed amendments do not improve the situation at all. We believe it would be correct in terms of the need for clear and unambiguous legislation, that paragraph (f) should specify which policy and which legislation is referred to. As far as these provisions concern functions and duties of educators, this Act is altogether the incorrect place to put them.
2. Similarly, paragraph (g) should indicate which data should be provided to the HOD. Paragraph (g) should in any event be contained in the conditions of employment/workload of the principal as educator.

3. Furthermore, paragraph (g) does not explain or resolve the possible conflict that arises with the duty of the school in terms of section 59(2) of the Act. The provisions of the Education Information Policy Act, 2004, do not assist to resolve the vague terms already referred to above.
COMMENT ON PARGRAPH 9 OF THE 2010 BILL:
NO NOTICE WAS TAKEN OF THE REMARKS REGARDING PARAGRAPHS (f) and(g). THE OTHER REMARKS STAND.
2009 BILL:

(b)
the insertion after paragraph (g) of subsection (2) of the following paragraphs 

“(h)
assist the governing body with the management of the school funds which include:

(i)
information relating to any conditions or directions on all financial 
matters of the school provided by the Minister, the Member of the 
Executive Council or Head of Department;
COMMENT ON 2009 BILL:
	1.
Reading the section as a whole, there appears to be a verb missing between “(h) 
assist…” and  “(i) information…”.. The word “with” in subparagraph (h) does not 
appear to be correct.

2. 
In terms of the judgment of the High Court  in the Schoombee case, the principal 
is only one of the members of the SGB and not the SGB;  as such he is not in 
charge of their functions and is not in a “commanding” position. If it should be 
otherwise, the structure of the whole  Act should be revised.

3. 
To the extent that the principal is required by this paragraph to assist the SGB 
with the management of the school funds which include information relating to 
any conditions or directions on all financial matters of the school provided 
by the Minister, the Member of the Executive Council or Head of Department,  
the provision appears to go  beyond the current powers of the HOD in terms of 
section 37(1), which only refers to directions issued by the HOD. If this section 
purports to refer to anything relating to finances which may notionally occur to the 
officials of the Department, that would be ultra vires section 37(1) and would put 
par (h)(i) and section 37(1) in direct conflict if not mutually destructive.

	


COMMENT ON 2010 BILL:

SOME NOTICE WAS TAKEN OF THE COMMENTS SUBMITTED BUT THE SUBSTANTIVE PROBLEMS REMAIN.

2009 BILL:
(ii)
advising the governing body on the legality or otherwise of its decisions relating to financial matters of the school;
COMMENT ON 2009 BILL:
1. The words “or otherwise” after the word “legality”  are superfluous and should be deleted.

2. Paragraph (h)(ii) places an impossible burden on the principal and would be in conflict with the current provisions of the Act as well as the structures thereof with regard to these responsibilities as clarified in judgments of the High Court and of the Supreme Court of Appeal.
3.  The SGB is responsible for these matters and the principal is (although a representative of the Department on the SGB)  merely one of the members of the SGB and cannot take sole or individual  responsibility for advising on these matters. The principal’s responsibilities and duties should not appear in this Act at all.
4. Determining the legality  (or otherwise) of decisions by the SGB in this regard or, if you will, giving legal advice to the SGB, is not and can never be the function of a school principal.  Numerous court cases in recent years illustrate that even departments of education, despite the availability of the services of the state attorney or the state law advisers, still often get it wrong. 
5. This burden cannot be imposed on principals. Legal advice should be obtained by the SGB from someone contracted to the school or co-opted by the SGB to do so and advice on financial issues should, similarly be provided by persons qualified to do so and contracted by the SGB or co-opted on the SGB in terms of the provisions of the Act in this regard.
6.  In the case of incorrect legal advice giving rise to loss or damage, the State would  be liable as employer of the principal. The State, however, would in all likelihood argue that this is not a matter that would fall under the vicarious liability of the State because it is essentially a function of the SGB to make correct decisions! Could personal liability of the principal be the objective perhaps?
COMMENT ON 2010 BILL:

SOME OF THE COMMENTS WERE HEEDED  AND THE SUBSECTION HAS BEEN IMPROVED. GIVING ADVICE TO THE SGB ON FINANCIAL IMPLICATIONS OF THEIR DECISIONS WOULD REQUIRE A SUBSTANTIAL DEGREE OF FINANCIAL ACCUMEN IF NOT FORESIGHT AS WELL. SUCH BURDEN SHOULD NOT BE IMPOSED ON THE PRINCIPAL . IT IS AN SGB FUNCTION AND THIS PROVISION WOULD MAKE THE PRINCIPAL LIABLE TWICE OVER – ONCE FOR HIS OWN DECISIONS AND A SECOND TIME FOR THE DECISIONS OF THE SGB.

2009 BILL:
(i) must take all reasonable steps to prevent any financial maladministration and mismanagement by any staff or school governing body; 

COMMENT ON 2009 BILL:
1. Sub-paragraph 2(i) contains an impossible instruction since the principal is required to “prevent any financial maladministration and mismanagement by  any… school governing body” (notionally it could be any other school in town or elsewhere).  Even at a particular school this is impossible whether with regard to the SGB in general or a member of the SGB in particular.

2. This is not a responsibility which can be placed on the principal as an individual member of the SGB. In terms of SASA the SGB is the accounting  authority for the school fund. School funds are excluded in terms of Schedule 4 to the PFMA. As an official of the State the principal is accountable for State money – not the school fund. 
COMMENT ON THE 2010 BILL:
THE POINT MADE IN THE 2009 COMMENTS IS STILL APPLICABLE. NO IMPROVEMENT HERE.

(j)
take part or be included in any committee or delegation of specific members of the governing body to manage any matter which has financial implication; and  

COMMENT ON 2009 BILL:
1. Subsection (2)(j) is not the correct place in the Act to deal with both issues, namely committees and delegation.  Section 30 of SASA deals with SGB committees.
2. As far as the establishment and constitution of committees are concerned a proviso should be added to section 30(1)(a)  of SASA to provide that the principal shall be  a member of the financial committee of the SGB and be involved in matters dealing with finances. This, however, fetters the discretion of the SGB in terms of the general provisions of the Act with regard to the duties and responsibilities of the SGB.
COMMENT ON 2010 BILL:

THE PROPOSED AMENDMENT HAS NOW LOST THE PLOT COMPLETELY. THE MANAGEMENT OF SCHOOL FUNDS  IS THE RESPONSIBILITY OF THE SGB. THE 2010 AMENDMENT NOW SEEKS TO BURDEN THE PRINCIPAL TO MANAGE ANY MATTER THAT HAS A FINANCIAL IMPLICATION FOR THE SCHOOL. THIS PROPOSAL IS ULTA VIRES IN SHOULD BE DELETED.

2009 BILL:
(k)
report any mismanagement or maladministration of financial matters to the governing body of that school and the Head of Department;”

COMMENT ON 2009 BILL:
1.
The principal is an ex officio member of the SGB. If the  mismanagement is 
committed by the SGB (or if maladministration takes place), it will not make 
sense to report the misconduct of the SGB to the SGB.  And, on the other hand, 
since it is not a professional matter under the auspices of the HOD, it would 
appear contrary to the structure and scheme of the Act to report such conduct to 
the HOD, since the responsibility and oversight, e.g. rests with the MEC in terms 
of sections 42 and 43 of the SASA.
2. 
The SAOU would recommend that this proposed paragraph be deleted.
COMMENT ON 2010 BILL:
THE POSITION HAS NOT CHANGED AND THE SAOU STANDS BY ITS COMMENTS ABOVE.

2009 BILL:

PROPOSED: Amendment of section 19 of Act 84 of 1996

8.
Section 19 of the South African Schools Act, 1996, is hereby amended by – 

(a)
the insertion after subsection (2) of the following subsections:

“(3)
The Head of Department may request a recognised governing body association to train, as contemplated in subsection (1) or section 21(7) and 25, members of a governing body of a particular school or group of schools and -

(a)
must enter into an agreement with the governing body association;

(b)
must specify, in the agreement contemplated in paragraph (a), the nature, content, extent, duration and financial implication for the training; and

(c)
may include, in the agreement contemplated in paragraph (a), the training of members of a governing body of a particular school which school may not be a member of the governing body concerned.
COMMENT ON 2009 BILL:
The concept of a recognised governing body association should be properly defined in section 1 of the Act.

COMMENT ON PARAGRAPH 10 OF THE 2010 BILL:

THE STRUCTURE OF THE SUBSECTION HAS BEEN IMPROVED AND EVEN THOUGH THE WORD “RECOGNISED” HAS BEEN REMOVED FROM THE PEAMBLE OF SUBSECTION(3), IT STILL  APPEARS IN PARAGRAPH (d) AND A CLEAR DEFINITION OF A GOVERNING BODY ASSOCIATION WOULD STILL BE  REQUIRED.
2009 BILL:
(4)
The Minister must determine norms and standards for school 
funding in terms of section 35 to include - 

(a)
the criteria for recognising a governing body association to perform the functions contemplated in subsection (3);

(b)
the criteria relating to any financial implications that would be incurred or costs that would be paid by the Head of Department to perform the function contemplated in subsection (3); 

(c)
the guidance relating to the nature, content, extent and duration of the function contemplated in subsection (3); and

(d)
the criteria on norms and standards to grant an allocation for contribution towards membership of a recognised governing body association.”.

COMMENT ON 2009 BILL:
1. Subsection (4)(a), (c) and (d) should fall under subsection (3) and not under  (4).
2. In terms of the possible enforcement of duties and responsibilities, the concept of “guidance” contained in sub-paragraph (c), e.g. is a notoriously weak “imperative”. Apart from that, it is not apparent from the proposed amendment that any account has been taken of the provisions of, once more, e.g. section 38(1)(a)(iii) of the Public Finance Management Act,  1 of 1999,  with regard to what is commonly known as “tenders”.  In addition, the provisions of Act 5 of 2000,, specifically with regard to schools, also apply in this regard.
3. These paragraphs, in our view do not appear to have a coherent structure, and if retained they should be reorganised.
COMMENT ON PARAGRAPH 10 OF THE 2010 BILL:
THE STRUCTURE OF THE SUBSECTION HAS BEEN IMPROVED. ALTHOUGH THE PHRASE  “criteria for recognising a governing body association”  HAS BEEN REMOVED, THE CONCEPT IS RETAINED IN SUBSECTION (4)(a). THIS INCONSISTENCY SHOULD BE CLEARED UP.
2009 BILL:

PROPOSED: Insertion of section 33A in Act 84 of 1996

9.
Section 33A of the South African Schools Act, 1996, is hereby amended by 
insertion after section 33 of the following section:

“Prohibition of non-educational activities during school time
33A.
(1)
School time may only be used for educational activities.


(2)
No party political activities may be conducted during school time, 


including- 

(i) campaigning

(ii) conducting rallies

(iii) distribution of pamphlets and fliers

(iv) hanging of posters 
(3)
A member of a political party may not for party political activities encroach 
on school time as determined by a governing body as contemplated in 
section 20(1)(f).

(4)
Schools may not allow the display of material of political nature within the 
premises of the school.”.

COMMENT ON 2009 BILL:
	1. In the introductory sentence of clause 9, the words “Section 33A of”, should be deleted.
2. Section 33A should be accommodated elsewhere in the structure and scheme of the Act and not after section 33 dealing with the closure of schools.

3. If this section is intended to deal with “party political activities” as the preamble to sub-section (2) indicate, then the words non-educational in the heading of the section should be replaced with the words party political. 
4. On the other hand, it is not only party political activities that may encroach upon school time or disrupt school and educational activities. In that sense, all similar (non-educational) activities, including these listed, encroaching upon school time, should be prohibited. 
5. This provision is, however, in the view of the SAOU an important addition to the provisions of the Act. There are, however, two additional matters  that should be covered as well, namely:

(1) A proper sanction, if this provision is transgressed by the school, which could notionally be the SGB, its members, or members of the staff, learners and parents. The transgression could also be committed by outside parties and the sanction should cover them as well. Which brings us to the second point, namely

(2) Provision should be made in section 18(1) of the Employment of Educators Act, 1998, for such conduct by an educator and organisations of educators to be defined as misconduct. 

6. It is, however, another question, whether what is envisaged by subsection (3), should be encapsulated in schools’ legislation, or whether legislation dealing with political parties should deal with this.


COMMENT ON PARAGRAPH 11 OF THE 2010 BILL:

SOME OF THE SUBMISSIONS HAVE BEEN ACCEPTED. HOWEVER, THE SAOU STILL STANDS BY ITS PROPOSAL THAT-

(1) A proper sanction  also be included for transgressions, if this provision is transgressed by the school, which could notionally be the SGB, its members, or members of the staff, learners and parents. The transgression could also be committed by outside parties and the sanction should cover them as well. Which brings us to the second point, namely

(2) Provision should be made in section 18(1) of the Employment of Educators Act, 1998, for such conduct by an educator and organisations of educators to be defined as misconduct. 

2009 BILL:
PROPOSED: Amendment of section 36 in Act 84 of 1996

10.
Section 36 of the South African Schools Act, 1996, is hereby amended by -

(a)
the substitution of subsection (2) of the following subsection –

“(2)
Despite subsection (1), a governing body may not enter into any loan or overdraft agreement so as to supplement the school fund, without the written approval of the Member of the Executive Council granted after obtaining the concurrence of the Member of the Executive Council responsible for finance in a province.” 
COMMENT ON 2009 BILL:
1.
Even if it can be accepted that the MEC responsible for Finance should also 
voice an opinion in the matter, the process of obtaining the written approval of 
the MEC for Education, is already a long drawn out process. Adding the MEC for 
Finance to the chain of voices will make the process impossibly long.
2. 
Since the school will not be spending State money it is difficult to see why the 
MEC for Finance should be involved and it is suggested that the amendment be 
deleted. It is only when there is a claim that it may come back to the State.
COMMENT ON PARAGRAPH 12 OF THE 2010 BILL:

THE SAOU STANDS BY ITS ORIGINAL COMMENT

2009 BILL:

(b)
the insertion after subsection (3) of the following subsection -

“(4)
Despite subsection (1), a governing body may not –

(i) lease, burden, convert or alter school property other than to accommodate the educational activities of that school;
COMMENT ON 2009 BILL:
1.
The wording of subsection (4)(i) should be “provide for” rather than “accommodate…”.
2.
Subsection (4)(i) will seriously curtail the empowering provisions of section 36(1) as interpreted by the High Court.

COMMENT ON 2010 BILL:

SEE INDIVIDUAL SUBPARAGRAPHS BELOW
2009 BILL:

(ii) subject school property to a lease which exceeds a period of twelve months;

COMMENT ON 2009 BILL:
1.
Provision should be made for a saving clause for current leases to run out except where they are unreasonably long. Legal certainty will be compromised if ex post facto amendments are set to interfere with current contractual arrangements.

2.
In any event, subparagraphs (4)(i) and (ii) are conflicting, if not mutually 
destructive.
COMMENT ON 2010 BILL:

THIS PROBLEM REAPPEARS AS  SUBPARAGRAPH 4(1)(b) AND HAS NOT BEEN RESOLVED.

2009 BILL:

(iii) avail school property for use as business premises other than for a school tuck shop; and

COMMENT ON 2009 BILL:
1
.How would this affect current use of school property in terms of section 20(2) of the Act?

2. 
The word “avail” is not a transitive verb and should be replaced by a suitable verb.

COMMENT ON 2010 BILL:

 SECTION 36(1) GIVES THE SGB WIDE POWERS. THEN IN SECTION 36(4)  THE LEGISLATURE PRESCRIBES FURTHER LIMITATIONS IN THE ACT AND THEN PROPOSES  IN SUBSECTION (4)(c)  TO ALLOW THE MINISTER THE PRESCRIBE FURTHER LIMITATIONS. THESE POWERS WOULD BE IN CONFLICT WITH THE ACT ITSELF AND RENDER SECTIONS 36(1) AND SECTION 36(4) (a), (b) and (c) SUPERFLUOUS. IF THE MINISTER AND THE DEPARTMENT SEEKS TO CONTROL THESE POWERS TOTALLY SAY SO AND BE DONE WITH IT AND DO NOT LET THE LEGIS;LTURE PLAY AROUND WITH WORDS.

COMMENT ON 2009 BILL:

(iv) allow any person to conduct business or activity that is potentially dangerous, hazardous or disruptive to learners or prohibited by this Act or any regulation.”.
COMMENT ON 2009 BILL:
NONE

COMMENT ON PARAGRAPH 12 OF THE 2010 BILL:

THE PROVISIONS REMAINS THE SAME IN SECTION 36(1)(4)(d) READ TOGETHER WITH (4)(c). HOWEVER, ON SECOND THOUGHTS, IT APPEARS TO CONTAIN A RATHER CURIOUS PROVISION:  THE MINISTER IS THE ONE TO PRESCRIBE FURTHER ACTIVITIES BY REGULATION AND APART FROM THAT, ONLY THE TUCK SHOP IS ALLOWED TO CONDUCT BUSINESS, BUT THE SUBPARAGRAPH PROHIBITS THE SGB FROM CONDUCTING THESE potentially dangerous, hazardous or disruptive ACTIVITIES. HOWEVER, IT CAN ONLY BE SOMETHING PRESCRIBED BY THE MINISTER!!
2009 BILL:

PROPOSED: Amendment of section 39 of Act 84 of 1996
11.
Section 39 of the South African Schools Act, 1996, is hereby amended by the 
insertion after subsection (12) of the following subsections:

“(13)
Subject to subsection (7) the Member of the Executive Council may annually by notice in the Provincial Gazette determine additional public schools within his or her province, which have not been included in the list of schools as contemplated in subsection(10)(c), which may not charge school fees.

(14)    The schools identified in subsection (13) must be the schools that has been ranked as the poorest schools in that province falling outside the list of schools contemplated in subsection (10)(c).   
(15)
The Member of the Executive Council may make determination in terms of subsection (13) only if sufficient funding not less than the no fee threshold has been secured in the Province to fund learners in the school affected by the determination.”.
COMMENT ON 2009 BILL:
1.
Subsection (13) appears to be covered by subsection (7). Making (13) subject to subsection (7) which in effect already empowers the MEC to do this, when if need be, subsection (7) can only be amended, makes no sense.

2. 
In any event, none of these provisions seem to provide clearly that a school can removed from any of these lists. It would be sad for the legislation to assume that all of these schools are on their way down, that it will only get worse with no hope of moving up again!
3. 
The word “has” in subsection (14) should be “have”.

4. 
Similarly, what is proposed in subsection (15) for subsection (13) appears to be covered by subsection (8) for subsection (7). Why, as already suggested above (and if it is even necessary) not just amend (7) and (8)? 
5.
The wording of subsection (15) can, in any event, be improved by rewording it as follows:


(15)
The Member of the Executive Council may make such a determination in terms of subsection (13) provided that sufficient funding to an amount of not less than the no fee threshold has been secured in the Province to fund learners in the school affected by the determination. 
COMMENT ON PARAGRAPH 13 OF THE 2010 BILL:
SOME OF THE CONSTRUCTIVE PROPOSALS APPEAR TO HAVE BEEN ACCEPTED. THE PROBLEM WITH (7) AND (13), HOWEVER, REMAIN.

2009 BILL:

PROPOSED: Amendment of section 60 of Act 84 of 1996

12.
Section 60 of the South African Schools Act, 1996, is hereby amended by the 
substitution paragraph (a) of subsection (1) of the following paragraph -

“(a)
Subject to paragraph (b), the State is liable for any delictual or contractual damages or loss caused as a result of any act or omission in connection with any school activity conducted by a public school and for which such public school would have been liable but for the provision of this section.”.
COMMENT ON 2009 BILL:
Reading the provisions of the legislation as they stand provision is already, in our view,  made for  delict and contract. Strictly speaking the amendment is unnecessary since the judgment of the SCA in the Bastian case in the opinion of the SAOU incorrectly ruled that “contract” is not already covered. The legislator appears to agree. However, at the same time this amendment would now be the only way to clarify this provision.
PARGARPH 14 OF THE 2010 BILL:

NO FURTHER COMMENT

2009 BILL:

PROPOSED: Amendment of Section 1 of Act 76 of 1998

13.
Section 1 of the Employment of Educators Act, 1998, is hereby amended by -

(a)
the substitution of the definition of ‘departmental office’ of the following definition –

“’departmental office’ means any office or institution controlled or administered by the Department of Basic Education or any provincial department of education, but does not include a public school [or adult basic education centre];”

(b)
the amendment of the definition of ‘Department of Education’ by the following –

“’Department of Education’ means the department established in terms of section 7(2) read with Schedule 1 of the Public Service Act, 1994 (Proclamation 103 of 1994), responsible for basic education at a national level;”

(c)
the amendment of the definition of ‘Director-General’ by the insertion the following –

“‘Director General’ means the Director General: Basic Education”;

(d)
the amendment of the paragraph (a) of the definition of “employer” by the insertion of the following –

“’employer’ in relation to any provision of Chapter 4, 5 or 7 which applies to, or is connected with-

(a)
an educator in the service of the Department of Basic Education, means the Director-General;”

(e)
the amendment of the definition of ‘Minister’ by the insertion the following–

“’Minister’ means the Minister of Basic Education;”
2009 BILL: NO COMMENT

PARAGRAPH 15 OF THE 2010 BILL: NO COMMENT
2009 BILL:

PROPOSED: Amendment of Section 2 of Act 76 of 1998

14.
Section 2 of the Employment of Educators Act, 1998, is hereby amended by the 
deletion of paragraph (d) -


2.
The provisions of this Act shall apply in respect of the employment 



of educators at-  


(a)
public schools[;] and

(b)
…


(c)
departmental offices[; and]

(d)
[adult basic education centres.]
2009 BILL : NO COMMENT
PARAGRAPH 16 OF THE 2010 BILL : NO COMMENT
2009 BILL:
PROPOSED: Amendment of Section 3 of Act 76 of 1998

15.
Section 3 of the Employment of Educators Act, 1998, is hereby amended by the 
substitution of paragraph (a) of subsection (3) of the following –

“(3)
For the purpose of creating posts-

(a) on the educator establishment of the Department of Basic Education, the Minister shall be the employer of educators in the service of the said Department, and …”
2009  BILL: NO COMMENT. THIS PROPOSAL DOES NOT REAPPEAR IN THE 2010 BILL
2010 BILL:  NEW PROPOSAL IN PARAGRAPH 16

NO COMMENT
2010 BILL: NEW PROPOSAL IN PARAGRAPH 17

NO COMMENT
2009 BILL:
PROPOSED: Amendment of Section 1 of Act 31 of 2000

16.
Section 1 of the South African Council for Educators Act, 2000, is hereby 
amended by –


(a)
The deletion from the definition of “institution” of the following words –

“’institution’ means any school[, further education and training institution or adult learning centre];”;


(b)
the substitution of the definition of “Minister” of the following definition:


“Minister” means the Minister of Basic Education”;

2009 BILL: NO COMMENT
2010 BILL: PROPOSAL IN PARAGRAPH 18

NO COMMENT
2009 BILL:

PROPOSED: Amendment of Section 5 of Act 31 of 2000

17.
Section 5 of the South African Council for Educators Act, 2000, is hereby 

amended by the substitution of subparagraph (iv) of paragraph (b) of subsection 
(1) of the following subparagraph -

“(iv)
must promote in-service training and conduct any other training  of [all] educators at the request of an employer as contemplated in section 3 of Act 76 of 1998.”.

COMMENT ON 2009 BILL:
1. Promoting in service training is one thing. Conducting any other training is a different matter altogether.

2. What would constitute any other training? SACE does not even have the capacity to do in service training now. To add any other training is to make the impossible worse. At least many  other training institutions already have the capacity to do the types of training proposed for SACE.

3. SACE is not a registered or authorised training institution.  It will also fall outside the ambit of quality assurance of the work it may attempt to do.

2010 BILL:  PARAGRAPH 19

SOME OF THE COMMENTS HAVE BEEN ACCEPTED AND THE SECTION HAS BEEN IMPROVED, BUT HE BASIC QUESTION REGARDING  THE REGISTERED TRAINING INSTITUTION REMAINS UNRESOLVED.
2009 BILL:

PROPOSED: Amendment of Section 19 of Act 31 of 2000

18.
Section 19 of the South African Council for Educators Act, 2000, is hereby 
amended by insertion after paragraph (c) of subsection (1) of the following 
paragraph -

“(d)
payments for services rendered to the employer of educators as contemplated in section 5 (b)(iv).
COMMENT ON 2009 BILL:
NONE

2010 BILL:  PARAGRAPH 20

NO COMMENT
2009 BILL:
PROPOSED: Insertion of section 25A in Act 31 of 2000

19.
The South African Council for Educators Act, 2000, is hereby amended with the 
insertion after section 25 of the following section:

“Payment for services rendered

25A.
The specific employer of educators as contemplated in section 3 of the Employment of Educators Act 76 of 1998 will be responsible for the payment of the services requested in accordance with section 5(b)(iv).”.
2009 BILL: COMMENT
NONE
2010 BILL:  THIS PROPOSAL DOES NOT REAPPEAR  IN THE BILL
2009 BILL:

PROPOSED: Amendment of section 1 of Act 58 of 2001

20.
Section 1 of the General and Further Education and Training Quality Assurance 
Act, 2001, is hereby amended by - 

(a)
the amendment of the definition of ‘department of education’ by the insertion the following –

“’department of education’ means the Department of Basic Education responsible for school education at national level, a department responsible for school education in a province or the Department of Higher Education and Training responsible for further education and training colleges and adult basic education and training centres at national level;”

(b)
the amendment of the definition of ‘Director-General’ by the insertion the following –

“‘Director General’ means the Director-General of the D[d]epartment of Basic E[e]ducation at national level insofar as the powers and functions relate to school education or the Director-General of the Department of Higher Education and Training at national level insofar as the powers and functions relate to further education and training colleges and adult basic education and training centres.”;

(c)
the amendment of the definition of ‘Minister’ by the insertion the following–
“’Minister’ means the Minister of Basic Education insofar as the powers and functions relate to school education or the Minister of Higher  Education and Training insofar as the powers and functions relate to further education and training colleges and adult basic education and training centres.”
2009 BILL: COMMENT
NONE
2010 BILL: PROPOSAL IN PARAGRAPH 21

THE HEADING OF THE PROPOSED AMENDMENT NEEDS TO BE CORRECTED
2009 BILL:

Savings

21.
The legislation and functions identified in item 1.7 of the Schedule to 
Proclamation 44 of 2009, published in Government Gazette No. 32367 of 1 July 
2009 is not amended by this Act insofar as the specific statutory functions 
assigned to the Minister of Higher Education and Training in relation to Further 
Education and Training Colleges and Adult Basic Education and Training 
Centres are concerned.
2009 BILL: COMMENT
The word “is” after “2009” should be “are”.
2010 BILL:  PARAGRAPH 22

NO FURTHER COMMENT
2009 BILL:
Short title

22.
This Act is called the Basic Education Laws Amendment Act, 2009.
2010 BILL:  PARAGRAPH 23

NO COMMENT
