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REVISED BASIC EDUCATION LAWS AMENDMENT BILL

(Gazette 33666 dated 22 October 2010)

(Gazette 32790 dated 9 December 2009)

Presentation to the Portfolio Committee on Basic Education:  15 February 2011

Mr Hendricks:  Executive Director

1. INTRODUCTION
Thank you for the opportunity to make this presentation to the Portfolio Committee on Basic Education.

Clearly, the establishment of two separate departments (Basic and Higher Education and Training) necessitates changes to the

· National Education Policy Act (NEPA)

· South African Schools Act (SASA)

· General and Further Education and Training Quality Assurance Act (GENFETQA)

· Employment of Educators Act (EEA)

The changes that are required to align terminology across related legislation are strongly supported, as are those that serve to clarify the legislative mandates of the two departments.

Some of the other changes to these four Acts, as well as the amendments to the SACE Act, have previously been considered critically as they were cause for concern.  The concerns expressed in our 2009 submission were based on considerations of the consequences of the proposed amendments.

In this submission, NAPTOSA will comment on only on those aspects of the amendment Bill about which there are still questions and/or concerns.

2. COMMENTS

2.1 Improvement of the language and editing corrections

NAPTOSA is pleased that the corrections that were needed have been made and that the intentions of the amendments are now clear.

2.2 Definition of parent (SASA)

Whilst the definition has been broadened to include adoptive parents and whilst it may be difficult to include other definitions of “parent”, the reality is that the situations, that require a definition of a parent, and in which many learners find themselves, will not be covered by this definition.

NAPTOSA is pleased that adoptive parent has been included in the definition but there are many learners whose situation will fall outside of this definition.  For example:

· a child or children looked after by a family member (eg. a grandmother) who is not the biological or adoptive parent, nor the legal guardian, of the child or children.  This may be temporary, where the biological or adoptive parent is a migrant labourer or it may be permanent if both parents are deceased.  Many grandparents in such a situation may not have the status of legal guardianship.

· a child or children who are in temporary or permanent foster care where the foster parents are not legally the adoptive parents nor the legal guardians.

· a child or children in child-headed households where the older sibling may be taking responsibility for younger children without the status of adoptive parent or legal guardian and where such a child might be too young to be appointed as the legal guardian.

NAPTOSA is suggesting that the circumstances in which many children find themselves need to be considered and provided for in legislation.  It is acknowledged that as the definition of “parent” has been broadened, perhaps another definition will be required (not related to parent or guardian) to cover the range of situations (outside of the definition) in which children find themselves.

This would be an extremely tricky definition to develop.  Would it be possible to link this to a responsible adult who is the recipient of a child grant in respect of a child/children in his/her care?  NAPTOSA believes that it will be necessary to include a definition of this nature in order to ensure that there are no loopholes in the legislation.

2.1.3
Languages


The wording of the heading has been changed to “non-discrimination in respect of official languages” and this is now acceptable.  However, what follows in 6B(a) and (b) has not been sufficiently clarified.  

With regard to a): Is the issue that the 11 official languages should have the same status, as guaranteed in the Constitution of South Africa and that the governing body must ensure that the status of the 11 languages is, in effect, protected? Or is the issue, that this clause is attempting to address, one of access and the rights of learners to exercise particular options?

NAPTOSA appreciates that the wording has been changed but, we are of the view, that the meaning and intent has not yet been sufficiently clarified.

What is not clear is whether a) refers to ….

· the languages offered at the school (not the Language of Learning and Teaching) and, if there is no discrimination, does it mean that all 11 languages must be on offer as HL, FAL and/or SAL?

· the languages  offered at the school as Home Languages (HL), and then does it mean that all 11 should be available to learners as HL?

· the language(s) which will be the LoLT and which may be either HL or First Additional Language (FAL)?

The statement is too generalised, given that language issues are complex and are often contested.

NAPTOSA believes that the emphasis should be on the right of learners to access learning through a particular language option … given that all 11 languages will not be equally accessible in a particular school … and that the governing body should not exclude a learner provided the school is able to offer the learner’s language of choice.

The solution may be to describe the responsibilities of the governing body in terms of accommodating learners, and non-exclusion on the basis of language within the constraints that operate in a particular school.  Also, the “non-discrimination” should refer to learners and not to languages per se as it is extremely unlikely that a school will be able to offer all 11 languages in the foreseeable future.  

Any school that does not offer all 11 would be discriminating against a language (or languages).  The problem lies with the wording which, as it stands, would put all schools in contravention of the law.  This is clearly not the intention here……

With regard to b), it is still not clear what the intention is.  

Is the intention here that any two languages offered as HL or as FAL (or SAL) should be taught/offered with the same kinds cognitive demands/rigours.  (i.e. any two languages which are offered at the same level eg.  Home Language or First additional Language should make similar demands?)

From the way it is stated at present the intention appears to be: 

· That any language offered as the FAL must be offered at the same “level” as any other language (not offered as FAL).  This makes no sense…….

NAPTOSA believes that, because language issues are complex and contested, any legislation that impacts on languages in schools must be stated extremely clearly and explicitly.  Only one interpretation should be possible….. not several.  

2.4 Appeals by expelled learners 

NAPTOSA welcomes the change.   However, with regard to (b) it is not sufficient to state “with the changes required by the context” without stating what kinds of changes would be considered and in what ways the changes are dependent on the context?  What kind of contexts? 
2.5. Prinicipal’s involvement in management of school funds 

 NAPTOSA appreciates the changes to the wording and we support greater involvement of principals in the management of school funds.  

2.6 Norms and standards for school funding 

 In the revised amendments the sequence of paragraphs (3) and (4) has been changed.  This is an improvement.  

However, the paragraphs (3) and (4) deal with the training of governing bodies by a recognised governing body association at the request of a Head of Department.  Whilst NAPTOSA supports this scenario it is not clear how it relates to “norms and standards for school funding “ since, in paragraph (4), it is clearly stated that financial implications that would be incurred, or costs that would be paid, by the Head of Department… Clearly, the intention is to not  fund schools directly in order for them to pay for services rendered nor does it seem that schools will have any say in decisions about whether or not the governing body will receive training.  

NAPTOSA is concerned that part of funds allocated to some schools may be utilised for training of governing bodies when a school may have other, possibly more important, priorities and it appears that schools will have no say in this matter.  Would this not create more possibilities for wasting funds? 

The question, then, is whether it is appropriate for this provision to be made under the heading   “Norms and Standards for school funding”.   A question also arises as to whether or not such a provision should be legislated for  at all.  Surely, if a Head of Department wishes to contract, and pay, a governing body association to provide training for other governing bodies he/she would be entitled to make budgetary provision for this and the nature, content, extent and duration would constitute part of the service delivery agreement as part of a normal contract.  

2.7 Prohibition if non-educational activities during school time

NAPTOSA strongly supports 33 A (1) i.e. that school time may only be used for educational activities.  NAPTOSA therefore supports the prohibition of any party- political activities during school time.  NAPTOSA appreciates the change in 33 A (4) which allows the display of party- political materials related to the curriculum.  However NAPTOSA recommends that (4) should be reworded to make the intention even more clear, for example: 

“A school may not allow the display of party-political materials on the school premises unless  such material is specifically being used for curriculum related teaching and learning.”

2.8 Loans or overdrafts: governing body

 Whilst Section 36 (2) has been changed in the new draft bill, the meaning has remained the same.  NAPTOSA has previously expressed concern about the requirement that the Member of the Executive Council responsible for Finance must concur with the MEC regarding the written permission given to a governing body to enter into a loan or overdraft agreement.  

NAPTOSA’s concern stems from the fact that the time that will be needed for this procedure may impact negatively on the running of the school, for example, if the overdraft is required for the purchase of a photocopier.  

Whilst some authorisation needs to be obtained before entering into agreements of this nature, NAPTOSA is questioning the need for concurrence from the MEC for Finance.  

2.9 Use of school facilities 

 In respect of Section 36 (4) which deals with the use of school facilities and conducting of business on school property, other than a school shop (NAPTOSA notes that the restriction to a “school tuck shop”,  only, has been removed), it is not clear what mischief or abuse this section is intending to prevent or resolve.  NAPTOSA believes that there should be proper control and regulations which cover the use of school property.  However these stipulations are, in NAPTOSA’s view short-sighted and counter-productive and would close down good opportunities that could have 

· benefited learners directly e.g. running extramural dance classes or computer lessons after school (by non staff members) and after school care centres.
· benefited the school directly eg rentals (for the above) paid to the school to supplement school fees.  

· benefited the community eg. free computer literacy classes for parents.  

NAPTOSA suggests that a variety of circumstances and/or practices exist which are educationally sound and from which the learners stand to benefit directly.  Such opportunities would not be possible in terms of these amendments.  

NAPTOSA recommends canvassing schools to obtain more information about such practices including the advantages and disadvantages of current practices in order to arrive at legislation that does not unnecessarily overregulate and/or limit schools.  

2.10 Amendments to the SACE Act

By deleting the reference to FET colleges (FET institutions) the implication is that lecturers at FET Colleges would not be required to register with SACE and would therefore not be regarded as professional educators.    NAPTOSA is of the view that the deletion of FET institutions is a technical error that occurs when all references to colleges are deleted in order to remove them from the legislation pertaining to the DBE.  They should, however, remain in the SACE Act.    

 NAPTOSA is enormously relieved that the amendments proposed in the 2009 draft Bill, in respect of SACE’s responsibilities regarding the provision of training have been changed.  The issues around SACE as training provider, that NAPTOSA had raised in the 2009 submission, have to some extent been addressed eg. the removal of the requirement that SACE must “conduct” training at the request of the employer.  The requirement for SACE to “promote” in service training falls within its current legislative mandate.  NAPTOSA supports this.  

However, the reference to the payment by the employer “of an agreed fee” for promoting in service training is not sufficiently specific.  The issue relates to the “payment for services rendered by SACE in respect of “promoting” in-service training.  The promotion of in-service training would, in the normal course of events, fall within the core business of SACE.  Equally, the promotion of in-service training would fall within the core business of the DBE.  

It is therefore not clear why SACE would be paid, by the DBE, to promote in-service training? 
The rationale for NAPTOSA’s concerns is as follows:  It is common knowledge that SACE requires additional funding.  The unions are not in favour of increasing the monthly SACE registration fee.  The reality is that SACE is dependent on the Department of Education (now Basic Education) for financial support.  NAPTOSA believes that this dependence seriously compromises SACE’s independence as a professional body for teachers.  In spite of this, the department must have a vested interest in SACE, particularly with regard to the Continuing Professional Teacher Development (CPTD) initiative as this has the potential to contribute significantly to, and to support, the Department’s own Teacher Development programmes.  NAPTOSA acknowledges that it would be in the interest of the Department to support SACE through funding CPTD.

However, the implied promise of providing for a source of funding through payments (by the employer) for services rendered by SACE in respect of promoting in-service training does not, we believe, solve this problem.

NAPTOSA is concerned about this because the level of “funding” (ie. payments) is unlikely to be predictable, is likely to decrease over time and, once again, would bring the sustainability of SACE, as a professional body, into question.  The services that SACE would be contracted to carry out would also be entirely dependent on the availability of funds in the budget and, in the education budget where there are many competing priorities, SACE’s promotion of in-service training is not likely to be a priority.

NAPTOSA does not believe that the amendments provide any kind of solution to SACE’s funding woes.  In essence, they are little more than sleight of hand.

If SACE is to be largely dependent on such funding “for services rendered to the employer, the employer(s) would be in a position to dictate to SACE what it will (and won’t) do.  In essence SACE would become an extention of the department and would cease to function as an independent professional body.  NAPTOSA has serious concerns about the amendments for this reason.

In terms of the National Policy Framework for Teacher Education and Development (NPFTED), and the recent amendments to the SACE Act (to enable SACE’s role and responsibilities in this context), SACE will manage the CPTD system.  This includes a process of endorsement of professional development activities.  This constitutes part of a process of assuring both quality and the relevance of programmes.

Surely, this will lead to a serious conflict of interest where the professional body endorses programmes which are “demanded” by the employer.  How does this affect the endorsement of non-SACE (and non employer-determined) professional development programmes and opportunities?

In terms of the proposed amendment, SACE would become a major “player”, competing with other players for funding! whilst at the same time fulfilling the role of “referee” in the endorsement process.  This would be a particularly unhealthy situation, which NAPTOSA would not find acceptable.
CONCLUSION 

 The changes that were effected to the 2009 version of the Basic Education Laws Amendment Bill are heartening because, clearly, the comments that were received have been taken into account.  This validates the effort that NAPTOSA makes to comment on legislation.  

However that are issues that have been addressed or have only partly been addressed.  All of these have been mentioned in this submission.  In summary, these are: 

· the need for an additional definition to cover circumstances where the person(s) responsible for children is not the biological or adoptive parent nor the legal guardian.  

· the issues around languages in education and the need to more clearly specify what is intended.  

· the need for greater clarity around the contexts that need to be taken into account when determining sanctions against learners who have appealed against expulsion.  

· the financial implications, in terms of the norms and standards for school funding, which affect the training of governing bodies and the payment for such training conducted by governing body associations.  

· improving the wording around the use of party-political materials in schools.  

· the use of school facilities to generate income for the school or to derive benefit for learners. 

· the procedure for obtaining approval for a governing body to enter into a loan agreement 

· payments to SACE for “ promoting “ in-service training.

I thank you
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