[image: image1.wmf]CORRECTIONAL MATTERS AMENDMENT BILL, 2010:  ISSUES FOR CLARIFICATION FOLLOWING CLAUSE BY CLAUSE DELIBERATIONS IN THE PORTFOLIO COMMITTEE FOR CORRECTIONAL SERVICES

CLAUSE 1

Definition of “remand detention facility” read together with section 5(2)(b) (clause 3) and new section 49F (clause 9):
· In reference to these provisions, concerns were raised by the PC as to the treatment of persons in police custody.  The PC indicated that remand detainees enjoy a number of rights and privileges under the Correctional Services Act. Even though similar provisions are contained in SAPS Standing Orders, the PC indicated that oversight visits confirmed that these provisions were not applied consistently in practice. The PC is therefore concerned that persons in police custody do not enjoy the same rights and privileges as remand detainees.  A further concern raised related to the treatment of persons in police cells, in particular the PC raised concerns with regard to reports on torture and ill treatment of persons in police cells and the concomitant lack of an oversight body to inspect police cells to detect/deter such treatment.

· In order to address these concerns the PC proposes to extend the definition of “remand detention facility” to include police cells or lock-ups and to extend the mandate of the Inspecting Judge to monitor the treatment of person in police cells or lock-ups.
· Alternatively, the PC indicated that should it not be possible to achieve the above, then the concerns of the members could possibly be addressed by limiting the time periods that a person could be detained in a police cell.  In other words, in limiting the periods of time that a remand detainee may be detained in a police cell or lock up (currently a month or more if DCS has no centres in a district or seven days or more for further investigation) the possible abuse of such persons will be limited and the number of days that such persons forego the services to which they are entitled under the DCS Act will also be negligible.

DCS response:
· The inclusion of reference to “police cells or lock ups” in the definition of “remand detention facilities” will result in the blanket extension of the ambit of the Act to persons in police cells.  The SAPS itself is under a Constitutional obligation to treat persons in police cells humanely and in accordance with the provisions of the Constitution.  DCS’s responsibilities and liabilities seize the moment remand detainees are handed over to the SAPS.  Should the application of the Act be extended in the manner proposed then extensive consultations will have to take place between DCS and the SAPS and the legislation applicable to both Departments will have to be amended accordingly.

· The Independent Complaints Directorate currently has the mandate to investigate complaints of torture or ill treatment at the hands of the police.  All deaths in police custody must for instance be reported to the ICD, whilst all deaths that occur in DCS facilities must be reported to the Inspecting Judge.  Should the powers of the Inspecting Judge therefore be extended to the monitoring of persons in police cells there will have to be a process to streamline the legislative frameworks governing the operation of both bodies.   It must also be borne in mind that the Judicial Inspectorate monitors 242 Centres at present, whilst there is more than a 1000 police stations country wide.   
· In addition, it must be mentioned that South Africa is in the process of drafting enabling legislation in order to ratify the Optional Protocol to the Convention Against Torture (OPCAT).  South Africa is a signatory to OPCAT but needs enabling legislation before ratification can take place.  This process requires South Africa to establish a body (national preventative mechanism) that monitors the treatment of persons in detention (in police cells and correctional centres).  Neither the Independent Complaints Directorate nor the Judicial Inspectorate in their current formats will be able to fulfil this role and the creation of such a body in compliance with OPCAT is currently under discussion within the JCPS cluster, with the Department of Justice and Constitutional Development carrying the responsibility of drafting such enabling legislation.  

· The DCS is of the opinion that the concerns of the PC can be addressed on the one hand through the limitation of the period of time that a remand detainee can spend in a police cell or lock-up.  This will ensure that remand detainees will only be without the services to which they are entitled under the DCS Act for a very short time period, whilst at the same time limiting the opportunity to torture or ill treat remand detainees.  Such a limited time period will also ensure that any physical signs of abuse can be detected upon readmission to DCS facilities.   The following amendments are therefore proposed:
· The period of time that a remand detainee may be detained in a police cell, in instances where DCS has no remand detention facilities in a district, is to be limited to 7 working days, as opposed to the current arrangement of a month or longer if authorised by the National Commissioner.

· The period of time that a remand detainee may be surrendered to the SAPS for further investigation is also to be limited to 7 working days, without the option of an extension.  The level at which this approval is to be granted will also be increased from the current delegations applicable in DCS and the SAPS.

· In the long term, the establishment of the oversight body under the enabling OPCAT legislation will address the concerns of the PC with regard to the inspection of police cells and it is hereby recommended that the PC considers incorporating reference thereto in its report to be tabled in Parliament in order to encourage the speedy finalisation of this process.
CLAUSE 6

The PC recommended that the assessment after admission should also focus on determining “vulnerability for sexual violence and exploitation”.

DCS response:

· Section 38 is only applicable to sentenced offenders and the purpose of this assessment, as is apparent from the construction of the section, is to compile a sentence plan to address the rehabilitative needs of the offender as identified through the assessment.

· Section 6 of the Act deals with the admission of remand detainees.  The Bill does not propose any amendments to section 6 at present.  Remand detainees are not assessed in accordance with the factors listed in section 38 since that assessment is aimed at rehabilitation.  Remand detainees are admitted in large numbers and assessment on such additional factors are not practically possible at present.  It is further not clear what “test” will be applied by officials to make such a determination.

· DCS therefore recommends that the PC includes this proposal in its report to Parliament as a request to the Department to give consideration to the inclusion of such an assessment ground in section 6 of the Act as part of a broader review of all provisions of the Act.  Such a proposal will provide DCS with the opportunity to determine the modalities of such an assessment.

CLAUSE 9

· The PC requested DCS to explain why section 49 of the principal Act, which deals with visitors and communication, was not retained as part of the new Chapter on remand detainees.  DCS response:  Section 13 of the principal Act is now applicable to remand detainees as well and this section covers issues of communication with the community.  This section should be read together with regulation 8 of the DCS Regulations which further regulates matters of communication.  As a result, section 49 was not retained.  
· Section 49B:  

The PC requested DCS to clarify which additional health care services are referred to in subsection (2).

DCS response:  It is standing practice that RDs with disabilities do receive, on need on the basis of the merits of each case, additional health care services. For instance, an RD once lost his sight while in an RDF. He was taken to hospital to receive primary health care within this context. However, it became important that the RD in question had to be taught to walk around with the stick and to be enabled to read. RDs who are paralysed often require, again on need, additional physiotherapy sessions that the DCS facilitated. This would be additional to the provision of a wheel chair.  This provision therefore aims to make provision for such additional services within available resources.
· Section 49D:

DCS to clarify what is meant by “mentally ill” – DCS to unpack Mental Health Care Act and its application.  

DCS response:  

The Mental Health Care Act of 2002 applies only to sentenced offenders and not to remand detainees.  This is clear from a reading of the definitions clause together with Chapter VII of that Act.  The scheme of the Act speaks to rehabilitation and to steps to be taken upon the expiry of the term of imprisonment of a mentally ill prisoner.  Provision is not made for remand detainees within the scheme of the Act.  (For instance should the case be struck from the roll such RD will be free and it is clear that the Mental Health Care Act is meant only to come into play once a person has been sentenced).  Therefore the proposed DCS definition of a “remand detainee” is wrong and subsection (b) must be deleted.

What category of RDs is DCS referring to in section 49D?  DCS has two categories of remand detainees with mental health care problems to which it is proposed that this section should be applicable.  The first category is those RDs who have been referred for mental observation in terms of section 77 of the Criminal Procedure Act.  The second category refers to a group of RDs that based on observations by correctional services personnel have mental health care problems that require treatment.  This category is currently not catered for in any legislation and this provision proposes to extend services to RDs falling in this category in addition to those RDs referred for mental observation under section 77 of the Criminal Procedure Act.

CLAUSES 10 AND 11

· The PC requested DCS to clarify what is meant with “or other body” in the sections proposed to be amended by these clauses.  
· DCS response:  Initially the “other body” that was referred to was the Director of Public Prosecutions who could as a form of diversion order that a child be subjected to community corrections similarly to the current provisions of the Child Justice Act, 2008, where supervision is ordered by the prosecutor in terms of section 41 read with section 53.  

· Secondly, the phrase “or other body” is read as referring to the Correctional Supervision and Parole Review Board which may in terms of section 77(1)(b) of the Act substitute the decision of the Parole Board or an order and would thus qualify as “other body” in these instances.  Reference to “or other body” appears in the following sections of the Act:  52; 54; 60(2); 64; 66; 70 and 71.  Only a body that has been authorised in legislation will be able to perform the functions and duties outlined in these sections.  DCS agrees that for purpose of clarity references to the phrase “or other body” should be substituted with references to the specific bodies to which we are referring.  DCS is however of the opinion that such an exercise should form part of the general audit of the Act to clean up all provisions and that no harm can currently come from retaining the reference to the phrase “or other body” since no “other body” will be able to exercise the powers in the Act without having been provided with such powers explicitly within the Act.  Alternatively consideration could be given to the inclusion of a definition for “or other body” that clarifies that it either refers to the NDPP acting under the Child Justice Act or the Parole Review Board depending on the circumstances.  The DCS submits that the insertion of such a definition should address the PC’s concerns.  
CLAUSE 12

· Section 73(2):  The PC requested that DCS should motivate the retention of this clause.  DCS Response:  DCS is acting in these circumstances on the advice of the medical practitioner.  The aim of the provision was to protect the inmate (who upon release may not be able to access health care services in time before passing away) and to protect society if he or she could be a source of infection to others. In practice, this provision is apparently used in cases of offenders serving short periods of incarceration.  If this provision is removed consideration should be given to DCS’s liability should a person die or infect others even though a medical professional had warned as such.  In order to protect DCS in such circumstances consideration should be given to a reworded provision whereby the responsibility is placed on DCS to alert the Department of Health who must take responsibility for such person upon expiry of his or her term of incarceration.  In other words, DCS is in agreement that this subsection can be removed from the Act, but is proposing to insert a provision to indicate that as part of the preparations taken for the release of an inmate back into society, upon date of expiry of his sentence, there is a responsibility on DCS to inform the Department of Health of the health condition of the inmate concerned for such person to be dealt with in accordance with the legislation and regulations applicable to the Department of Health.

· Section 73(6)(b)(vi):  Why did DCS decide on the age of 65 years?  DCS response:  Government policy on economically active citizens defines the “aged” as persons of 65 years of age or older.  
· In order to clarify the application of the parole provisions set out in section 73(7) of the Act (provisions relating to correctional supervision), the DCS will present a slide show to unpack the operation of these provisions.  (See attached)

CLAUSE 13

· Section 75(8):  PC requested that consideration should be given as to why the Parole Review Board should be not be included amongst the bodies that could refer a parole board decision for review.  

· DCS response:  The Correctional Supervision and Parole Review Board is not a permanent body in the manner in which it is composed under the Act.  In terms of section 76, the members of the Review Board are selected by the NCCS from amongst the members of the NCCS for each meeting of the Review Board.  In other words from the 6 members that make up a sitting of the Review Board it is only the NDPP’s representative that will always be the same individual whilst the other members rotate amongst the members on the NCCS.  An NCCS member is therefore only a member of the Review Board as and when it sits and if such member happens to have been nominated to serve as such.  It is the DCS’s opinion that there are enough bodies that can refer matters to the Review Board and the Inspecting Judge is to do so especially on behalf of aggrieved inmates (the idea being that the ICCV’s country wide can pick up on such matters).  It is therefore not recommended that the role players that can refer a matter for review be expanded upon at this stage.  Strong support is however given to the recommendation to insert a time frame within which to finalise matters referred to the Review Board.

CLAUSE 14

· PC requested if it is possible to provide the guidelines being developed by SAMA and DCS medical practitioners to assist their deliberations.

· Subsection (4):  DCS to clarify what is meant by “self-induced” and to motivate for the retention of this provision.  DCS is in agreement that this subsection can be omitted from the Bill.  The DCS is of the opinion that enough safe-guards are built into the system that should work against abuse of the system (such as a strong medical advisory board and the requirement that the “risk of re-offending” must be low).

OTHER AMENDMENTS PROPOSED BY THE PORTFOLIO COMMITTEE, WHICH REQUIRES NO FURTHER CLARIFICATION

· Amend section 47 to make it clear that food and drink may be received from visitors or be sent to remand detainees.

· Amend section 48 to include a further subsection to make it clear that remand detainees who do not have appropriate private clothes for court appearances will be provided with such at state expense.

· Amend section 49A by deleting subsections (3) and (5).

· Sections 49A to D –  to read “must, within available resources” instead of “may”

· Amend section 49G to include a proviso to read as follows “unless the inmate appeared before court three months prior to such date and the further detention of such inmate was considered at such appearance”.

· Should section 73(2) be retained then the order of this subsection and subsection (3) should be changed.

· Amend section 75(8)(a) to include a time period within which the Review Board should take a decision.  

· Amend section 79(2)(a)(ii) to read “a sentenced offender or a person acting on his or her behalf”.

· Amend section 79(2)(b) to reflect that the application can be brought by both a sentenced offender or a person acting on his or her behalf.

· Amend section 134(kkZA) by omitting “boards” and inserting “board”.
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