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Introduction
Governors’ Alliance is a recognised public School Governing Body Association in terms of Section 20 (3) of the South African Schools Act No. 84 of 1996 (as amended) (“SASA”).

We made a substantial input into the Basic Education Laws Amendment Bill published in Government Gazette No. 32790 Notice No. 1611 dated 9 December 2009.

We raise a concern that the original SASA as promulgated has been amended so often that possibly the initial crafters would not recognise the present version.

We need to ask ourselves are the amendments strengthening the laws that pertain to the Management and Governance of Schools! Or are we getting lost in the patchwork add-ons of the past number of years!  SGBs have to contend with the ever limiting of their functions and powers by the State which was never the intention.

The unintended consequences of the amendments which have taken place over the last number of years is that Departmental Officials, PEDs and School Governing Bodies are always a step or two behind, as the amendments take time to be understood, be relayed, be cascaded and or be interpreted.  One needs to ask how many public School Governing Bodies have the latest version of SASA in their schools.
We would like to put on record that we reacted to Ms Malgas written information published where it was stated that “comments could be made to the Committee Secretary Mr L Brown by no later than 10 January 2011 and indicate your interest in making a verbal presentation.”
We reacted by sending an e-mail to Mr L Brown stating that we would like to make a verbal presentation.  We received a response that there is no “verbal presentation” there is only written comments being requested.

Our comments on the Basic Education Laws Amendment Bill follow:-

1. Amendment of Section 1 of National Education Policy Act No. 27 of 1996 (as amended) (“NEPA”)

(a) The substitution of definition to Director-General of the Department of Basic Education – technical amendment
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(b) The substitution of the definition of “education institution”.  We are not convinced that the substitution of the proposed definition strengthens NEPA.
Recommend that the NEPA is aligned with the SASA with regards to the definition of “school” as defined in SASA –

“school” means a public school or an independent school which enrols learners in one or more grades from Grade R (reception) to Grade 12.

Chapter 3 of SASA Section 12 (3) –

A public school may be an ordinary public school or a public school for learners with special education needs.
(c) The substitution of the definition of Minister to mean Minister of Basic Education – technical amendment
(d) We agree with the deletion of the definition of “student”
2. Amendment of Section 3 of National Education Policy Act No. 27 of 1996 (as amended) (“NEPA”)
“control and discipline of (students) learners at education institutions”
*Recommend to read –

(n) control and discipline of learners at a school. Provided that no person shall administer corporal punishment, or subject a learner to psychological or physical abuse at any school.  

3. Section 4 of National Education Policy Act No. 27 of 1996 (as amended) (“NEPA”)

(a) We agree with the substitution of learner in 4 (a) (v).

(b) We agree with the substitution of learner in 4 (b).
4. Amendment of Section 1 of the South African Schools Act No. 84 of 1996 (as amended) (“SASA”)

(a) The insertion after the definition of “learner” the definition of “loan”
We find the proposed definition of “loan” to be very broad and do not understand why the drafters found it necessary to state that the “loan” does not include the payment of school paid staff in this definition.   
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Recommend the definition of “loan” to read –

“loan” means any financial obligation based on an agreement that creates a liability for repayment by a school in favour of any person that must be paid in one or more instalments.

(b) The substitution of the definition for “Minister” to that of Minister of Basic Education – technical amendment
(c) We now agree to the substitution in the definition of “parent”  which reads-
(a) the biological or adoptive parent or legal guardian of a learner

5. Amendment of Section 5A of the South African Schools Act No. 84 of 1996 (as amended) (“SASA”)
We agree with the inclusion of the Minister of Finance and the Council of Education Ministers in the consultation process should the Minister of Basic Education decide to make regulation to prescribe minimum uniform norms and standards for –

(a) school infrastructure

(b) capacity of a school in respect of the number of learners a school can admit; and

(c) the provision of learning and teaching support material

       We further recommend that the substitution of subsection 5A(1) of SASA should read – 

5A (1) The Minister may, after consultation with the Minister of Finance, the Council of Education Ministers and recognised School Governing Body Associations by regulation prescribe minimum norms and standards for - ........
*The reason for us recommending the inclusion of recognised SGB Associations as part of the consultation process is that the regulation could have financial implications and obligations for the public School Governing Body.

6. Insertion of Section 6B in the South African Schools Act No. 84 of 1996 (as amended) (“SASA”)

We have difficulty understanding the drafter’s proposal for this insertion into the SASA.  All public school governing bodies would be bound by Constitutional obligations with regard to languages offered at the school.

We believe that there are cost implications for the public school governing body and the State with regard to post provisioning, languages offered, availability of language teachers, class sizes, etc., should Section 6B be implemented.
The proposed amendment is not supported until the full extent of this proposed amendment is known, consulted on and the full impact of the proposed amendment for the school governing body outlined.
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7. Amendment of Section 9 of the South African Schools Act No. 84 of 1996 (as amended) (“SASA”)
Insertion of Section 9 (11)

We would like to raise a concern that this Section 9 of SASA makes no allowance of an appeal by the school governing body to the HOD and / or the MEC.  We must consider that the public school governing body have followed due process and the learner is recommended for expulsion after been found guilty of serious misconduct.  We further need to consider that there needs to be measures in place to protect the rights of the other learners enrolled at the school.

*Recommendation to read –

9 (11) If an appeal as contemplated in subsection (4) by a learner who has been expelled from a public school is upheld by the Member of the Executive Council, he or she must ensure that a suitable sanction is then imposed on the learner after consultation with the governing body.

8. Amendment of Section 12 of the South African Schools Act No. 84 of 1996 (as amended) (“SASA”) 
Insertion of Section 12 (3) (a) 

Our understanding of the present provision of public schools is that an ordinary public would include for example a school with focus on sport, school of the Arts etc., which would fall under the schools of specialised focus. A special school is for learners with special education needs. We are not convinced that Section 12(3)(a) strengthens the common understanding of ordinary schools and that of ordinary schools such as specialised focused schools.
It can be clearly understood if one read Section 23 of SASA – which talks of the membership of an ordinary public school governing body, which would be that of the ordinary public school and that of the “specialised focused school”.

We are not convinced that the inclusion of Section 12 (3) (b) would be different to post provisioning of any ordinary public school or the governance thereof.
9. Amendment of Section 16A of the South African Schools Act No. 84 of 1996 (as amended) (“SASA”)

Paragraphs (f) and (g) – technical amendments

Insertion of subsection 16A (2) (h)
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(i) Our understanding is that the principal in his official capacity is a member of the SGB. He/she would implement decisions made by the SGB with regard to the school fund.  Perhaps more debate as to what exactly is meant by “assist the governing body”.
(ii) The suggestion that the principal has the knowledge of financial matters needs further debate.  Is the DBE making these amendments with the full knowledge that each of their employees being that of the principal is an expert in financial matters?
(i) We believe that the debate needs to happen where in considering the functions and responsibilities of the SGB with regard to financial matters especially if one looks at the Section 36, 37, 38, 38A, 39, 40, 42, 43 and 44 of SASA. Why are amendments taking away the full responsibility of financial matters from the SGB by diluting the responsibility by shifting “oversight” to the principal?
We believe that the conflict within SGBs and especially that now the envisaged amendment will make the principal, a member of the SGB and the reporter to the HOD on matters of finance.

(j) –

Consider Section 30 of SASA –

30 (1) – A governing body may –

(a) establish committees, including an executive committee ...

This means that in the SASA the governing body is not obliged to have a sub-committee at all.


   So by implication the SGB is not compelled to have a finance sub-committee.
We do believe that good business practice would be best served if the SGB did have a finance committee chaired by the Treasurer and the members would be the chair, the principal and so forth.



 (j) our recommendation is the subsection (j) is deleted.

Recommend –

(k) report any maladministration or mismanagement of school fund to the governing body and to the Head of Department.

We do believe that the principal would be in a legally untenable position with regard to the addition functions which he / she is now expected to perform.
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10.  Amendment of Section 19 of the South African Schools Act No. 84 of 1996 (as amended) (“SASA”)
Insertion of 19 (3) and (4)

In principle we are in agreement with the provisions of Section 19 (3) and (4) but wish to have further input into the criteria to be developed and further consultation with the DBE on the implications for SGB Associations with regard to this so called training of member and non-member SGBs.

11. Insertion of Section 33A in the South African Schools Act No. 84 of 1996 (as amended) (“SASA”)

Insertion of Section 33A Prohibition of political activities during school time

Our initial take on this proposed amendment is that in SASA Section 1 “school activity” is defined.  Whereas “school time” is not defined.
“school activity” means any official education, cultural, recreational or social activity of the school within or outside the school premises.

Recommendation –

33A (1) No party political activities may be conducted at a school during any school activity.
(2) The party political activities contemplated in subsection (1) include, but are not limited to –


(a) 
campaigning

(b) 
conducting rallies

            (c)
distribution of pamphlets and fliers


(d) 
hanging of posters

(3)
A member of a political party may not, for the purposes of conducting party political activities, encroach on the any school activity determined by a governing body in terms of section 20 (1)(f).

(4)
A school may not allow the display of material of a party political nature on the premises of the school.
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12. Amendment of Section 36 of the South African Schools Act No. 84 of 1996 (as amended) (“SASA”) –
Substitution for subsection (2) –

Our initial take on this substitution of Section 36 (2) is that the governing body is going to have to cross another bureaucratic hurdle with the involvement of the MEC of Finance in the Province.  Is the drafter suggesting that the MEC of Education does not have the necessary skill/competency to grant the application for a loan or overdraft by the school governing body?  What would be the timeframe envisaged by the drafters for the granting of such permission for the application to take place?
In reality the response by the MECs of Education to such application is lengthy to say the least.

We have the school fund which will be used to repay the loan or overdraft.  The SGB of the school are responsible for the school fund.

If the purpose of the amendment is to complicate the lives of the SGBs should they wish to purchase a vehicle, photocopier or other by means of raising a loan, then we need to debate is the amendment meant to restrict the purchasing power of the SGB.

Insertion of (4) (a) (b) (c) after subsection (3) –
We find the proposed insertion Section 36 (4) to be restrictive and limits the powers and functions of the governing body especially with regards to the obligation placed on the SGB to “supplement the resources supplied by the State in order to improve the quality of education provided by the school to all learners at the school” (section 36 (1) SASA).
We cannot support the proposed amendment which will have restrictions placed on the decision making powers of the governing body to supplement the school fund.

We cannot understand the rationale of the amendment placing restrictions on the period of a lease for “no longer than 12 months”.

4 (d) – If the drafters want to retain this section our recommendation is to put under Section 20 (2) as section 20 (2) (a). 

“school property” is not defined in SASA.
Insertion of Section 36 (5) –

“school property” is not defined in SASA.  Is the drafter now adding to the definitions under section 1 of SASA as well as section 5?
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13. Amendment of Section 39 of the South African Schools Act No. 84 of 1996 (as amended) (“SASA”)

Insertion of Section 39 (13)
The MEC must consult with the SGB prior to their Budget being approved, as the implications of a no fee school has Budget ramifications.  Recommend that the MEC prior to June of the year consult with the SGB with a view of the school becoming a no fee school.

Insertion of Section 39 (15) and (16)

“Sufficient funding” is not defined in SASA.  Is the drafter considering defining under Section 1 of SASA the definition of “sufficient funding”.  In the “Norms” no mention is made of “sufficient funding”.

14. Amendment of Section 60 of the South African Schools Act No. 84 of 1996 (as amended) (“SASA”)
The State will now by implication be liable for any contractual damages or loss incurred by the public school.  We cannot fathom out why the State would want to take on the contractual damages for claims of the school.
15. Amendment to Section 1 of the Employment of Educators Act No. 76 of 1998 (as amended) (“EEA”)
16. Substitution of Section 2 of the Employment of Educators Act No. 76 of 1998 (as amended) (“EEA”)
17. Substitution of expression “Department of Basic Education” 
      **We consider these to be technical amendments to align the legislation.

18, 19 and 20 - Amendments to the SACE Act No. 31 of 2000 - No comment to these sections.
21.
Amendment to Section 1 of the General and Further Education and Training Quality Assurance Act No. 58 of 2001

We consider the amendments to be technical in nature.
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In closing
The school governing body has a fiduciary function within the ambit of the SASA.  The envisaged partnership between the SGB and State has over the years diminished with the limiting by the State of functions and powers of the SGB.

Yours faithfully

Original signed

Matthew Scott-Wilson – Chairperson

10 January 2011
