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14-15 SEPTEMBER 2010
SALGA comments on the Local Government: Municipal 
Systems Amendment Bill, 2010 
 
This submission presents SALGA’s views and comments on the latest version of the Local Government: Municipal Systems Amendment Bill 2010. This input comprises mainly of comments gathered from our various governance structures and members. However, this does not preclude some of our members from submitting their own comments or addressing the Portfolio Committee themselves. 
Detailed comments on the Bill were submitted to the CoGTA at various stages, including when their team visited SALGA for “consultation on the Municipal Systems Amendment Bill”, in a meeting held at the SALGA offices on the 28th of May 2010. We also participate in the Legislative Committee of CoGTA. 

However, whilst some of our concerns and comments have found their way into the latest version, a number of our fundamental concerns are still not addressed in the latest version of the Bill and those are set out below.  
Context
The Local Government Turnaround Strategy (LGTAS) adopted by Cabinet on 2 December 2009 announced the Department  and government’s intention to reform a number of aspects related to the institutional framework within which local government operates, as well as a number of other local government reforms. 
The Bill needs to reflect the underlying principles that inform its overall objectives, rather than the tens of stated purposes contained in the Preamble. It should also reflect that the original legislation, being the Municipal Systems Act (as amended), is hereby amended to reflect those principles below as a move toward professionalisation of local government.  

In this regard, the core areas of concern in municipalities from the evidence-based findings of the State of Local Government Report:
· There are serious leadership and governance challenges in municipalities including weak responsiveness and accountability to communities;
· There is inadequate human resource capital to ensure professional administrations, and positive relations between labour, management and Councils;
· Political parties that are undermining the integrity and functioning of municipal councils through intra and inter-party conflicts and inappropriate interference in councils and administration;

The LGTAS recommends professionalisation and administrative stabilisation of Local Government in the following ways:

· Section 57 managers must belong to a professional Organization;

· Ensure that professional associations monitor the Code of Conduct of their members in local government;

· Qualified and skilled staff to be appointed to oversee the implementation of by-laws.

Micro-management of municipal administration by political parties was identified as a threat to good governance in the State of Local Government Report as well as independent research:
· Problems caused by the undue interference of councillors in the administration is a very real hindrance to service delivery;
· A fundamental concern is detrimental impact of excessive & undue political interference by external party political structures in municipal governance;
· Senior and middle management employees occupying positions in political parties can distort the reporting lines within the municipal administration; 
· Wider party structures should not intervene in internal council processes;
· Senior managers to have minimum qualifications and competencies and (possibly) be participating in professional bodies in order to professionalise the administration.
Similarly, the Bill does not stipulate the framework within which the Minister may regulate.  This is especially glaring in the instance where the Minister is given unfettered authority to regulate in the area of collective bargaining. We believe that collective bargaining should remain in the scope of the Municipality as an employer constitutionally and carried out through an employer’s organisation, not another sphere of government. This was and still is the position of SALGA.  The danger is that the Minister may become an original legislator, which is the actual role of Parliament.  Subordinate legislation must be developed within the context and ambit of the original legislation. 

Constitutional provisions 

In keeping with the principle of automony, section 151(3) of the Constitution provides that a municipality has the right to govern, on its own initiative, its affairs. Section 154(1) further provides that national and provincial governments, by legislative and other measures, must support and strengthen the capacity of municipalities to manage their own affairs, to exercise their powers and perform their functions. Of course, section 155(7) accords national and provincial governments the legislative and executive authority to see to the effective performance by municipalities of their functions in respect of matters listed in Schedules 4B and 5B, by regulating the exercise by municipalities of their executive authority referred to in section 156(1). Importantly, however, section 151(4) states that national and provincial government may not compromise or impede a municipality’s ability or right to exercise its powers and performs its functions. 

Specific comments on sections (section here refers to the section of the bill)
Section 2 subsection 6

 

With reference to the secondment mentioned here, who will determine the terms and conditions of secondment? In this regard, we would submit that, although appointed by MEC or Minister, the seconded person must report to Council where he/she has been seconded to so that she/he falls within the authority of Council and may therefore exercise delegated authority, be subjected to performance management processes and mechanisms.

 

Section 3
 

This section further blurs the lines of accountability and authority between the Council and Administration. The intention was always that Council (Mayor) appoints the municipal manager but that the municipal manager would and should appoint people to the administration as head of administration. The problem we are trying to address in local government is precisely where Council (and political parties represented therein) appoints people to the administration but they must then report to the municipal manager. In practice, this leads to managers directly accountable to the municipal manager actually reporting, or feeling obliged to report, to Council members who appointed them rather than to the municipal manager. This is particularly the case as managers reporting to the municipal managers will now be full time employees, and as such should not be accountable to any political party or structure. We further would argue that, based on many court judgements that depict in accuracies in appointment processes by Council, that the apoinment of the Municipal manager be left to the Mayor upon recommendation from an interview patel. The recent situation where a municipal Manager’s appointment was set aside by a High Court almost after a year since the person resigned his old job and started in the new, not only renders people ( staff) vulnerable, but may render faster and more stable recruitment practices impossible. The issue of the Municipal Manager appointing staff, upon proper processes, is founded also in the practice in the Public Service where the DG, as head of department and accounti ng officer, appoints the rest of staff.
The amendment provision as it stands will only perpetuate this problem in local government, rather than assisting in solving it. This section should be amended to read: the municipal manager appoints, as head of administration, a manager or acting manager directly accountable to the municipal manager.  
  

Section 4
 

This should apply to all employees, not only to the municipal manager and managers directly reporting to municipal managers. Again, the problem we are trying to solve would be defeated if it is only limited to municipal managers or managers directly accountable to him/her, as the scenario often painted in local government is one where junior officials (because of their political ranking) holds the municipal manager and other senior managers to account. This provision would effectively allow staff in the administration or junior staff more particularly to still politically “manage” managers and the municipal manager.  The fact that only municipal managers and managers directly accountable to the municipal managers are excluded from being officers of political parties may, in addition, create a discriminatory practice. 
As is the case when an employee is in the list for becoming a member of Parliament or Provincial Legislature, or when one becomes a judge, it is submitted that any employee/person who chooses to be employed in a municipality, that person must relinquish the political office bearing job/role he or she may be having and be not eligible to take up one as long as he/she is so employed.
The section should provide that no municipal employee , whether in a permanent, temporary or acting capacity, may  hold political office in a political party. The professionalisation of local government is dependent hereon. 
 
Section 5
 

Subsection 3(b) should say "within the period prescribed".
 

 Section 6
 

The practical implementation of this will be a problem. There is no database currently existing that would enable a municipality to implement this provision. Not to say that such a database could not be developed, but the practical implications could render such meaningless. 
At the same time, we would suggest that this be practicalised in the recruitment process, such that it should require that when advertising, a minimum requirement is that the person should not have been dismissed from another municipality. If it is discovered that the employee lied, the employment contract could then be terminated with immediate effect. 
Section 10
 

This is too wide and it impacts on SALGA's position as well as far as it relates to collective bargaining and mandating processes therefor. See comment on the institutional integrity of local government below.   
 

What can be done is to set criteria, such as for example in a financial crisis or recession, the Minister of Finance may restrict or limit increases, inflation targeting or enforce fiscal discipline.  Furthermore, once the mandate comes from another sphere it dimishes a municipality as an employer and may disrupt orderly collective Baragaining as negotiators – especially Unions may want to meet the real employer. When such negotiations deadlock, the entire Public Service in all spheres may be on strike, using their muscle to cause the employer to yield in their demands. SALGA’s position is that the principals of all spheres – like the Chairperson  of SALGA, the Ministers of Finance and  Public Administration can meet and set parameters for a uniform and related dispensation in the three spheres, but not have the Minister giving mandates etc.
 

Section 13
 

This section can also be interpreted to apply to unfunded mandates as well, and we would advise our members, if it remains the same, that councillors do exactly that.  To make the point more clearly – a councillor may legitimately vote against any expenditure relating to libraries and museums that the municipality may perform on behalf of provinces. 
This should perhaps be re-phrased to be more specific to the problem rather than a wide sweeping clause which can have many unintended consequences. 
Conclusion 
 
It is clear that there is a dire need for the professionalisation of the municipal administration, and steps are to be taken to limit political interference in municipalities. However, the manner in which this Bill seeks to do so is of great concern, as the effect of the proposed amendment is that the institutional integrity of local government as a sphere of government is severely compromised. 

By seeking to regulate the appointment of municipal managers as well as empowering the Minister to prescribe regulations on local government staff establishment and human resources systems, the Amendment Bill goes to the heart of the institutional integrity of local government and effectively disregards the constitutional principle that the three spheres of government exercise their powers and perform their functions in a manner that does not encroach on the geographical, functional or institutional integrity of government in another sphere. 
In general, the municipal council under the amendment is left with little or no room to determine the conditions of employment of the municipal manager or managers directly accountable to the municipal manager. The Minister is empowered by the Bill to issue regulations, prescribe the standards and procedures for evaluating performance, duties, remuneration, benefits and employment conditions of municipal managers. Local government, under this Bill, effectively stands to lose its institutional integrity in as far as the appointment and determination of the conditions of employment of the municipal manager or managers directly accountable to the municipal manager. The power to appoint and conditions therefor goes to the heart of the autonomy of any sphere of government. 
The Minister is also empowered to prescribe regulations on municipal human resource establishment, staff establishment, human resources systems and mandates for collective bargaining for local government. The powers of the national government, specifically the Minister of CoGTA will be hereby be significantly increased, with a concomitant decrease of local government powers. The distinctiveness of local government can only be reflected if municipalities have the room to decide their own staff establishment and human resources systems. 
We trust that these additional comments will be considered and assist in finalising this much needed Amendment Bill so that it respects the institutional integrity of local government, whilst regulating those areas necessary for the professionalisation of local government, but within the limits of the regulation powers afforded to national government (over local government) in the Constitution. 
_____________________________
Lance Joel 
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