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Informal meeting between some members of the Committee and Stakeholders (June). Issues raised:
1.     Enforcement of PAIA will go the Information Regulator (IPR)
2.     The Information Regulator will not receive all SAHRC PAIA duties as this would overburden the new institution and also it will not have provincial offices
3.     ODAC and SAHRC are invited to submit to the Portfolio Committee suggestions on what aspects of red tape in relation to PAIA Manuals could be removed from the legislation
4.     Promotion aspects of PAIA remain with the SAHRC
5.     The SAHRC ought to continue in its efforts to harness others such as the A-G to assist in the enforcement and compliance of reports 
6.     The issue of the private sector still needs to be addressed.
7.     The SAHRC should submit a submission as soon as possible indicating changes to PAIA, these will be considered and to the extent possible in terms of the process these will be considered.
Parliamentary Committees Questions: (Received 17th August):
1.     How much it currently costs the Commission to perform its functions in terms of PAIA. 
2.     How much of the obligations imposed by the Act the Commission is able to do at the moment. 
3.     The implications of moving PAIA functions to the Information Regulators (both for the Commission and the Regulator).
4.     How the implementation of PAIA can be improved. 
Technical Committees Questions: (Received 27th August – response required 10th September):
1.     What are the minor amendments to PAIA which can be brought about through amendment of the Protection of Personal Information Bill (POPI) which will make the work of the new structure less onerous.
2.     The letter from the Committee suggests that the conferring of the enforcement mandate to the Information Protection Regulator structure envisaged in the POPIA bill has already been accepted.
 
    Introduction
The South African Human Rights Commission (the Commission) welcomes the opportunity to further discussions with the Justice and Constitutional Development Portfolio Committee [the Committee] pursuant to correspondence dated 17 August and 27th August from the Committee itself and its Technical Committee respectively. 
The issues raised highlight a number of systemic concerns which plague adequate implementation of the PAIA legislation but correctly establish that these and other matters highlighted can be addressed through closer consideration for reform to the legislation itself, and improved resource availability to the Commission. 
Some of the key suggestions emerging from the discussion  centre on the status of PAIA within the Commission, reform to the legislation and the matter of a shared PAIA mandate with the envisaged Information Protection Regulator (IPR) to be formed in terms of the Protection of Personal Information Bill [B9 - 2009] (POPI). The responses of the Commission considers each of these issues in turn in this report.
It should be noted at the outset that for PAIA to work optimally a number of conditions need to be met. Amongst these are the facilitating of change from poor institutional readiness within public bodies to deliver on PAIA to one where implementation is enhanced, similarly community awareness levels have to be actively advanced to secure uptake and demand for information. These needs are of equal necessity within the private sector. Securing the PAIA constitutional guarantees also mean that delivery needs active monitoring and non delivery requires a means of cheap, simple and expeditious redress for ordinary people. 
For the purposes of further engagement, the Commission’s responses provide a snapshot of its current operational and institutional arrangements in executing the PAIA mandate as envisaged above, and thereafter details its mandate with an emphasis on existing outputs, work it deems necessary but is unable to deliver on due to resource constraints. These responses also refer to the current issues relating to cost to the Commission in the execution of its current PAIA mandate. 
The issue of reform to the PAIA legislation is addressed in relation to some of the existing obligations imposed by the legislation in relation to compliance based monitoring1. It has to be borne in mind however that reform to PAIA itself is one which can only be achieved sequentially after a full review of the legislation, and in the view of the Commission is not one which can be achieved through the POPI Bill. Reform to the PAIA legislation at this stage is recommended therefore solely on the basis of the need to enhance implementation and reduce superfluous reporting obligations. 
The Commission has also addressed concerns on the matter of enforcement of PAIA being subsumed into the framework of an IPR as an appropriate reform. In this regard the Commission while wholly supportive of the need for an independent intermediary, remains concerned that the current proposal will seek to exacerbate concerns around a lack of cohesion in how we fulfill the constitutional brief and the issue of enforcement rather than alleviate them. Central to these concerns is the lack of sufficient clarity about what should be involved in PAIA enforcement and how the issue of resources impact on decisions to develop an enforcement model.
The considerations and responses of the Commission to the matters raised have been framed in the context of the Commissions experience with PAIA over the past 10 years. They are tendered to the Committee with the object of facilitating further discussion on the key objectives of accelerating PAIA delivery and much need reform. In this regard the Commission emphasizes its willingness to support the Committee in any manner it deems necessary in the course of its deliberations. 
The Commissions Institutional Arrangements for PAIA delivery
Organizational Redesign
The Commission had the opportunity of sharing with the Committee that it has elevated its PAIA sub program by situating it in the offices of the CEO earlier in the first quarter of 2010. While this is not the ideal response to facilitate the Commission’s fulfilling of the  PAIA mandate, given its current resource constraints it is the most practical intervention it could make.
 The Commission has advised the Committee that while the sub program is elevated to the office of the CEO, it continues to face telling resource constraints in executing the PAIA mandate. These constraints remain despite the organizational redesign and continue impacting on human resource capacity and breadth of interventions it can make without urgent access to necessary resources.
During presentations to the Committee earlier in the first quarter, the Commission was requested to and provided the Committee with a detailed estimation of its resource needs. These projections included a costing for an Information Commissioner and support personnel. While the current capacity within the SAHRC to deal with PAIA enforcement is negligible, it is not clear whether or how its present resource constraints would be alleviated through the conferring of PAIA enforcement to the IPR as was mooted previously by members of the Committee. 
The SAHRCs’ current costs of performing its PAIA mandate (without enforcement):
Summary
In the current 2010/2011 SAHCR budget, an amount of R623 000 is allocated towards the PAIA sub-programme. An amount of R536 000 is allocated to Personnel costs and the remaining R87 000 is allocated towards PAIA activities. 
Personnel – R623 000
The Commission employs two people, an Advocacy Officer (Level 9) and a Deputy Director (Level 11) to carry out PAIA work. The job descriptions and salary levels of these personnel reveal the range of performance areas which must be delivered on. The job descriptions and salary band of these positions are attached hereto [Annexure A]. The lack of sufficient staff poses a risk to the Commission as all work and expertise is centered in 2 staff members. The senior staff member is expected to engage with sufficient authority with senior public officials but current resource constraints prevent the appointment of a personnel member at a necessary higher level. Should either staff member leave the Commission a significant vacuum and impact on output would be created.
Activities – R87 000
This amount is split between monitoring activities (R34 000) and promotional activities R53 000).
Monitoring activities include: the issuing of section 32 notices; placing adverts for the submission of section 32 reports; and, PAIA compliance audits.
Promotional activities include: the hosting of the National Information Officers Forum, seminars and training activities, and the annual PAIA Indaba and Awards Ceremony. The PAIA Unit has ring fenced R34 000 of the R53 000 allocated to promotion activities to host seminars and training sessions in conjunction with the Commissions’ Research Documentation and Policy Analysis Programme (RDP). 
Public bodies cover the costs of training interventions provided by the SAHRC.
How much of the obligations imposed by PAIA is the Commission able to do at the moment?
The SAHRCs PAIA mandate - Summary 
PAIA is constitutionally mandated legislation that gives effect to the right of access to information enshrined in section 32 of the Constitution. The legislation imposes a number of duties and obligations on the Commission. Sections 10 (Guide on how to use Act to be developed by SAHRC), 14 (Manual of functions of, and index of records held by, public body); 32 (Reports to Human Rights Commission of public bodies) and 51 (Manuals for private bodies) set out the Commissions direct monitoring obligations. Part 5 of PAIA sets out additional obligations. Section 83 provides the additional functions of the SAHRC, section 84 sets out the obligations and duties in terms of the Commission reporting to Parliament and section 852 deals with the expenditure of the Commission in terms of the Act. 

What PAIA work is the Commission doing in terms of its mandate? 
The Commissions PAIA mandate is vast spanning the entire public sector, a significant portion of the private sector and the public at large3. At present the Commission translates the PAIA mandate through the following activities:
§     Legal advice provided through a variety of means including the SAHRC PAIA mail box operated by the PAIA Unit. Referrals of requests from public and private bodies and individuals from the Legal Services Programme (LSP), and the Commissions provincial offices on PAIA matters to the PAIA unit for response are included in this output.
§     The PAIA Unit conducts PAIA Compliance Audits of public bodies in Gauteng. 
§     Publications: HRDR, and Journal, PAIA info share (newsletter), media responses
§     Law Reform: monitoring, research and submissions to Parliament, the Department of Justice and Constitutional Development (DOJCD) and other stakeholders
§     Case Law and Legislation monitoring 
§     Research Component – section 32 trends and interventions, levels of compliance and implementation, international best developments for annual reports to Parliament and stakeholders
§     Awareness Raising and Education:  Training multiple levels of government; private sector and civil society, presentations and seminars
§     Section 32 and 14, collating, monitoring, support, record maintenance and reporting
§     Section 51 monitoring and reporting, record maintenance and support
§     SAHRC’s own institutional compliance
§     National Information Officers Forum and Golden Key Awards
§     Provincial Information Officers Forums (phased implementation)

What does PAIA require the Commission to do over and above monitoring [Section 83]?
Section 83 sets out an extensive list of Commission responsibilities. These include, amongst others:
§     a responsibility on the Commission for the development and conducting of educational programs that advance the public understanding in terms of exercising their rights; 
§     timely and effective dissemination of information by public bodies about their activities;
§     training public officials and making recommendations to public bodies as to how to improve the administration of the Act;
§     making recommendations for PAIA reform in relation to any other legislation;
§     providing assistance to requestors in asserting their rights in terms of PAIA; 
§     responding to public bodies in an expert capacity on matters directed at improving implementation within the administration; and
§     actively responding to public bodies in its expert capacity on matters directed at improving implementation within the administration and to monitor levels of implementation within the private and public sector. The latter monitoring activities are independent of the direct monitoring mandate conferred by sections 14, 32 and 51 of PAIA
Section 83 thus places an entire range of responsibilities on the Commission which are not exclusively promotional and educational obligations. The interventions it must make spans multiple levels of government, public bodies, communities and the entire private sector. The Commission has been unable to deliver effectively in terms of section 83 due to a lack of resources. However, in relative terms the Commission has had some successes and has responded to the mandate by attempting to create a supportive infrastructure to facilitate its work, extensively integrating PAIA in the general work of its various arms and creating collaborative partnerships with stakeholders. Seen from the annual reports of the Commission, the Committee will note that despite constraints, the Commission has been able to exceed targets in so far as the provision of support to requestors and training of public bodies are concerned, since costs for training are defrayed by public bodies themselves.

What are the external factors which impact on the Commissions work?
The Commission’s responses to its mandate although successful, to a significant degree remain nonetheless inadequate. Demand by public sector officials for training and assistance with the legislation have been high. Such demand is consequential to the environment within which the legislation operates and the level of priority accorded to PAIA implementation in the sector. High staff mobility typifying the sector also means that training and education is often lost. Ad hoc responses to PAIA by public bodies further exacerbate the ability of officials to interpret and apply the legislation within the context of their own sector specific legal frameworks. 
The external environment with regard to PAIA compliance and implementation is exacerbated by a high lack of awareness of the right within multiple levels of government. Most have insufficiently trained personnel, poor resource allocation and accountability, for effective PAIA implementation4. Poor levels of records management add to these challenges quite significantly as well. These demands have been the focus of the Commission and have limited its reach to communities and the private sector. 
While the Commission has gained considerable recognition for the work it has undertaken in terms of section 83 from requestors and PAIA practitioners over time, these gains need to be sustained. Greater efforts need to be directed to the development of tools for all targeted groups and in particular efforts toward outreach programs for vulnerable communities and sectors of society. These interventions need to be implemented with urgency for uptake and demand to be initiated. 

Activities not carried out by the SAHRC due to a lack of resources
The Commission does not have the personnel or budgetary resources to carry out the following key activities in the manner that it ought to in order to give effect to its legislative mandate:
1.     The development of necessary advocacy materials for all three identified sectors, particularly interventions directed at communities
2.     Sufficient community outreach and training interventions
3.     Private sector interventions
4.     Targeted strategic interventions with relevant personnel in public bodies
5.     Research to identify areas of necessary law reform and best practice on PAIA itself and related legislation
6.     The provision of adequate support to requestors who request information from public and sector bodies
7.     Litigation on behalf of requestors
8.     Use of its quasi-judicial functions to secure accountability for non compliance with PAIA

Raising the SAHRC’s lack of budget
Over the years the Commission has developed and provided various parliamentary committees with projected budgets to facilitate the Commissions delivery the PAIA mandate. These projections included a costing for an Information Commissioner and support personnel. While the current capacity within the SAHRC to deal with PAIA enforcement is negligible, it is not clear whether or how resource constraints would be alleviated through the conferring of the PAIA enforcement mandate to the IPR. Particularly since the conferring of such a mandate to a new structure would necessitate the equivalent if not greater resource needs than that projected by the Commission for the execution of the full range of PAIA needs. Thus while no enforcement through litigation is being undertaken currently, the breadth of the remaining PAIA mandate requires significant additional funding for it to be adequately met: this includes all aspects involving the  monitoring components, law reform monitoring and interventions, education, promotion and support activity to the public and private sectors and ordinary individuals.
A proposed budget that would more adequately allow the Commission to carry out its current duties is attached [Annexure B]. This budget is directed exclusively to the Commissions current resource needs. There is an urgent need to adequately resource the SAHRC to carry out its PAIA legislative duties and responsibilities. The lack of a budget to adequately undertake its responsibilities in terms of PAIA creates the potential for negative perceptions both about the institution and its commitment to PAIA. This is a sentiment the Commission views with some gravity given the constraints within which it has been expected to respond to its mandate. 

 ISSUES OF REFORM RAISED BY THE TECHNICAL COMMITTEE
How can the implementation of PAIA be improved? What are the minor amendments to PAIA which can be brought about through legislative amendments PAIA


Monitoring: Current Delivery and Recommended Reforms
Section 325
The Commission’s current work and recommendations for legislative reform on the direct monitoring mandate imposed by sections 32, 14, 15 and 51 are detailed below.
Section 32 of PAIA requires the SAHRC to receive annual reports from all levels of government and other public bodies on the number of requests that were received for access to information. The Commission collates these reports and produces statistics on an annual basis. This report forms a critical part of the Annexure to the Commissions Annual Report which is tabled before Parliament. 
The Commission has noted consistently low levels of compliance with section 32 reporting. Non-compliance with section 32 is attributable to a wide range of factors including low levels of awareness and generally poor implementation of PAIA within public bodies across the board.
Marginal increases in compliance have however been noted and the Commission attributes these increases to the awareness and educational interventions it has undertaken in the sector. 
It should however be noted that while these measures will improve formal compliance, the need for substantive implementation remains. Section 32 compliance should therefore be seen in the context of a matrix of interventions designed to achieve substantive compliance. Driving compliance with section 32 therefore is only one aspect of the Commission’s strategy to advance the right substantively in the sector and as such should remain within the mandate of the Commission.
Streamlining of the Commissions mandate in so far as section 32 is concerned as part of the enforcement function – something that was suggested by the Committee – would likely involve the removal of the Commissions monitoring mandate and would involve monitoring being undertaken by other Departments like the Department of Justice and Constitutional Development (DOJCD) which is the PAIA administrative authority or the IPR. It is not clear whether the Department would be considered an appropriate monitor of sufficient independence and impartiality to fulfill this role. If the section 32 compliance monitoring is removed from the Commission, the Commission would continue having to ‘monitor the monitor’.   The conferring of the monitoring mandate to the proposed IPR is also of concern on the basis of fragmentation of the right and is discussed in further detail in the context of enforcement.


Reforms to Section 32
The Commission has previously requested that the DOJCD support its call for the penalizing of non-compliance with section 32 to lend increased impetus for compliance with section 32 obligations. Formal amendments to the existing PAIA provisions permitting penalties for non-compliance are therefore necessary. The naming and shaming of non-compliant bodies by Parliament, coupled with penalties for non - compliance should see a shift in the formal compliance rates in the sector. The Commission welcomes Parliament’s support in this process.

Reforms to Sections 14, 15 and 51 
Sections 146 and 517 of PAIA currently require all public bodies to submit manuals to the SAHRC. 
The manuals are essentially road maps or information directories detailing the records held and services provided by public and private bodies respectively. 

Resource Implications for the Commission and the IPR 
Both sections 14 and 51 require the Commission to have in place a number institutional arrangements to enable it to meet the custodial and monitoring functions placed on it through the legislation. These include:
	human resource capacity 

dedicated registries and
ICTs
To date none of these are in place. If reforms to the current provisions as recommended below are not adopted, the resource implications for either monitoring body will be enormous.


Poor Compliance
The Commission has noted that while compliance with the section 14 and 51 provisions has been poor, compliance rates are slowly increasingly. These increases are however at best negligible. Through its auditing process and in engagements with PAIA practitioners it has become clear that sections 14 and 51 are perceived as extremely onerous. Compliance auditing has however also revealed that most public bodies are unable to comply with the provisions due to a lack of awareness and extremely poor records management, prevalent throughout the sector. 

The value of section 14
Section 14 is a valuable resource facilitating access to the records of public bodies in an informed manner and forms the first information-based contact with an array of public bodies which would otherwise prove daunting to ordinary members of the public. Similar information sharing obligations are found in varying forms and media in comparative jurisdictions as well, including the daily uploading of state information on a central website in countries like Canada and Sweden. Such alternatives could bring about improvements to the current obligations imposed by PAIA from the perspective of the Commission’s internal capacity and with regard to facilitating compliance by public bodies with the provision. 
The Commission is also of the view that the value of section 14 in furthering PAIA objectives outweighs any undue burden on public bodies to comply with the provision. Basic administrative good corporate governance objectives if implemented within public bodies adequately will facilitate a level of ease through which manuals can be developed. In the experience of the Commission this has certainly been the case in instances where the Commission has been able to guide a few select public bodies through the process of developing manuals. The development of manuals remains a challenge simply because of poor records management, a lack of adequate PAIA planning and an absence of resource allocation for PAIA implementation, these factors are not due to a weakness in the PAIA framework, but more a weakness in adequately committing and providing necessary resources to openness, accountability and information sharing.

Where would monitoring of manuals be best located?
The Commission has considered other potential alternatives to the custodial function of manuals to lessen its own resource needs for improved custodianship. To this end, both National Archives and the DOJCD have been considered as potential repositories. The latter was considered preferable largely because public bodies are at present required to submit in terms of PAIA, section 15 lists of automatically available records to the DOJCD. 
The National Archives was also considered as potential custodian of section 14 manuals. This consideration was motivated largely by the existing infrastructure of the Archives, and because National Archives has been undertaking records and archive audits within public bodies, thereby providing an established framework through which compliance with section 14 can be determined.   
However the Commission is of the view that the monitoring of compliance with section 14 obligations is best left with it but that the requirement for submission of the manuals to the Commission should be removed. In essence the Commission will then be left with monitoring compliance with section 14, without having the burden concomitant with the maintenance of repositories. The considerations need to be weighed against concerns arising from potential fragmentation of the legislation - whereby enforcement would rest with the IPR, promotion and certain aspects of monitoring with the Commission, certain aspects of compliance with the DOJCD and section 14 compliance with National Archives. This will increase uncertainty and impose additional burdens on public bodies. It would be to the advantage of PAIA therefore that the Commission is provided with the resources needed to strengthen gains already achieved in so far as monitoring compliance with section 14 is concerned.


What reforms can be made to Section 14?
The Commission further draws the penalty provisions of section 90 to the Committee’s attention. Section 90 imposes a fine or imprisonment as a penalty for non-compliance with section 14. The enforcement of section 14 has never been acted on by the Commission or any other body to date and uncertainty on its application prevails. 
The Commission is therefore of the view that apart from physical submission of manuals to the Commission, substantive changes to section 14 are not warranted but that clear processes for the expeditious enforcement of the sanctions need to be established. 

The Commission recommends that section 15 reporting obligations be removed
It should be noted that section 14 of PAIA is a composite document and the list of automatic records that is required in terms of section 15, is one which is already developed and contained in section 14. The Committee could consider lessening the number of reporting obligations required in terms of the legislation by removing the current section 15 reporting obligation to the DOJCD when such reports are in essence a component of the section 14 (of PAIA) manual submitted to the Commission. The duplication of reports to different bodies is unnecessary.

The requirement for physical lodging of section 51 manuals with the Commission or IPR is unnecessary
Reporting obligations in so far as section 51 of PAIA is concerned have also not been adequately complied with or monitored. Compliance rates are low partly as a result of the moratorium on small business compliance until 2011, and, secondly there is the lack of capacity within the Commission to adequately drive and monitor compliance with section 51.
The Commission has approached the DOJCD on the issue of the moratorium. The Commission is of the view that section 51 furthers PAIA and basic good corporate governance objectives and cannot accept that most private sector records should continue to be regarded as out of bounds to others that make up the society within which they operate. PAIA changed this paradigm by providing for substantiated access through section 51 manuals which provide the first glimpse of records held by private entities to ordinary individuals wishing to exercise their rights. 
The Commission is therefore of the view that no substantive changes to the provisions of sections 14 and 51 are needed save for the issue of physical lodging of manuals. If this requirement is not amended consideration should be given to ensuring that resources for the necessary infra-structure and capacity are set aside. It does not see any rationale to support a removal of its current monitoring mandate notwithstanding the measures to improve the system as detailed above with regard to lodging of manuals. The amendments recommended above if accepted will impact on the budgetary projections submitted by the Commission in so far as infrastructural costs are concerned and the Commission will be willing to review its budgetary projections to this end.
 THE COMMISSIONS VIEWS ON ENFORCEMENT: 
As noted, the discussions at the previous Committee considered a possible streamlining of the Commissions mandate. Central to the discussion was the question of the conferring of the PAIA enforcement to the proposed IPR. The Commission has in the past recommended that an Information Commissioner be located within the SAHRC as a suitable independent intermediary to address PAIA. This position was supported by the finding of the inter-ministerial committee reviewing the work of Chapter 9’s Report of the ad hoc Committee on the Review of Chapter 9 and Associated Institutions (2007) [the C 9 report], and other stakeholders including the civil society sector.  The Commission abides by its support for an independent and impartial intermediary and provides  key consideration for the PCJCD to assist it in its deliberations. later in this document.
Translation of the Mandate and Enforcement
The Commissions PAIA mandate confers on it a wide range of responsibilities which at present is independent of enforcement. Enforcement therefore is not a change to the Commissions current mandate but would involve the creation of an expanded mandate requiring reform to PAIA itself. It should be noted at this stage therefore that enforcement has not actively occurred because the necessary amendments which require clear directives on powers, obligations and jurisdiction of an enforcement structure to deal with PAIA is yet to be implemented. The need for reform of the legislation itself has been actively advanced by the Commission at many platforms including its submissions to the inter-ministerial committee cited above. The Commissions history, considerable experience and success in meeting the responsibilities imposed by PAIA need to be factored into considerations about its PAIA mandate. These considerations ought to be considered in the context of the maturity of a new structure in dealing PAIA.

The Need for Enforcement and the Information Protection Regulator
There is a clear need to ensure that where applications for access to information are denied, that the enforcement mechanisms to gain access to the information are available and accessible citizens. The current enforcement mechanisms are weak as citizens are unable to approach the courts due to lack of resources and support. The Commission is also unable to effectively assist citizens due to a lack of resources to assist in the full assertion of PAIA rights. The Commission is thus pleased that the current proposal to place the enforcement mechanism within the IPR is an acknowledgement that steps must be taken to address this problem. 
The Commission has through its experience with PAIA been acutely alive to the fact that the legislation although of ‘gold standard’ has posed enormous challenges in implementation and for rights assertion by the public. It has on this basis seen the need for a dedicated Information Commissioner for PAIA and for adequate resources through which it could drive improved implementation in both the private and public sector. These submissions by the Commission were endorsed in the C 9 report issued in 2007. The relevant excerpt from the C 9 report is included below for ease of reference and cogently captures reform needs. 
“...The Committee notes that this failure may be blamed partly on the lack of resources provided for this task, despite the explicit provisions in the legislation providing for funding.
…As mentioned, capacity constraints have also contributed to the Commission’s failure in this regard.
h) The Committee received proposals for a new body to deal with this issue. The proposals centre around the establishment of an independent information commissioner mandated to receive appeals from persons lodging requests for information and make binding orders on access and disclosure. The information commissioner would also give advice to government departments and officials seeking clarification of their duties and responsibilities with respect to access to information. Such a proposal results from impatience with the capacity of the Commission to provide real teeth in implementing this legislation.
i) The Committee believes that a dedicated information commissioner would go a long way towards ensuring effective implementation of the Act. In its submission to the Committee, the Commission proposes two options concerning the location of an information commissioner. One option is to create an entirely new body that does not form part of the Commission. This would ensure that the staff and commissioner of this body would be appointed as specialists, who will deal solely with the Promotion of Access to Information Act as well as legislation pertaining to privacy.
j) The second option, which the Committee favours, is to appoint an information commissioner within the Human Rights Commission. The Committee is opposed to the proliferation of human rights bodies, and this approach would ensure that the information commissioner works within an existing structure. To ensure the success of this intervention, the Committee proposes that the information commissioner should be allocated a ‘ring-fenced’ budget within the budget allocation of the Human Rights Commission and a dedicated staff.
k) There are many advantages to this option, including the efficient and effective sharing of infrastructure and other resources.
l) At the request of the Committee, the Commission costed the two options. The estimated cost for option 1 is approximately R 7, 6 million, while that for option 2 is approximately R 5, 6 million. The Committee recognises that accepting the second option of vesting an information commissioner within the Human Rights Commission is much cheaper and, therefore, cost effective.
m) Notwithstanding the resource constraints of the Human Rights Commission, the Committee highlights the urgent need for the Commission to pay particular attention to its functions and obligations in terms of the Promotion of Access to Information Act.
n) In general, the Committee is of the opinion that the Commission needs to adopt a more aggressive stance towards the implementation of the Act, particularly regarding provisions on the reporting by private and public bodies as well as assisting in the bringing of matters to the courts…”
The findings set out above still remain relevant. PAIA has been in existence for 10 years and its implementation has been severely hindered due to the lack of resources and clear provisions permitting expeditious enforcement. The Commission affirms its endorsement for the creation and need of an Information Commissioner to be located within the SAHRC.
Motivation to move the enforcement mandate to the IPR
The motivations to place the PAIA enforcement mandate in the IPR appears to be based on the current inability of the SAHRC to deliver on this mandate and concerns that the conferring of enforcement powers on a national human rights institution could change the traditional role of such an institution. The latter concern is addressed separately below.
It should be clearly emphasized however that the PAIA itself has at present no enforcement provisions save through the courts. The solution to this problem rests in the provision of a resourced structure and not necessarily the relocation of parts of the PAIA mandate to a new structure. Costs will need to be incurred whether the enforcement mandate is located independently within the Commission or the IPR. The Commissions current limited resources are needed to carry out what it presently does in relation to PAIA. The Commission does not deliver on the quasi enforcement mandate it currently possesses for want of resources for costly subpoenas and possible litigation which would drain all the current resources through the exercise of its quasi judicial powers. The current legislative model for enforcement therefore remains inadequate, impractical, costly and thereby inaccessible and will require the creation of an expanded mandate through legislative reform to PAIA.  
In sum, enforcement has not actively occurred due to the lack of a legislatively prescribed enforcement mechanism that sets out the mechanisms powers, obligations and jurisdiction. The Commission has actively advocated for the necessary legal reform to address these concerns.  The Commission proposed that the PCJCD when deliberating on the location of an enforcement mechanism consider:
	The Commissions experience, history and success in meeting the responsibilities imposed by PAIA with the limited resources 

. A new structure would be gravely disadvantaged by the lack of institutional memory and experience gained by the Commission over the 10 years of its work in relation to PAIA. 
The fact that the Commission has a constitutional brief which governs its responsibilities on access to information regardless of PAIA
The psychological challenges experienced even in developed countries in embedding  access to information legislation and that fragmenting of the PAIA legislation will in effect weaken its foundation at this critical juncture in its development

Can a National Human Rights Institution also fully enforce PAIA?
In general it is accepted globally that NHRI’s do not have the power to make binding orders and in this way their powers of enforcement are limited. Most NHRI’s like the Commission align and conduct themselves in terms of the Paris Principles (Principles relating to the Status of National Institutions) which although do not have the force of law are generally accepted by NHRI’s globally. These principles do not state emphatically that NHRI’s cannot have the power to make enforcement orders, instead they emphasize the need for NHRI’s to complement and supplement the network of a wider domestic machinery which includes the traditional framework of the judiciary and courts.
There are however a few instances where NHRI’s have been accepted as having judicial powers. These instances usually occur where the traditional court system is dysfunctional or non-existent or where it is economically not viable in very small states. To this extent it has been variously stated that it is ‘very rare [that] the NHRI...may issue legally binding remedial orders.’9 The Office of the High Commissioner for Human Rights Fact Sheet No 19 relating to National Human Rights Institutions maintains that:  
It is not usual for a human rights commission to be granted authority to impose a legally binding outcome on parties to a complaint [our emphasis]. However, this does not mean that the settlement or appropriate remedial steps recommended by the commission can be ignored. In some cases, a special tribunal will hear and determine issues outstanding from an unresolved complaint. If no special tribunal has been established, the commission may be able to transfer unresolved complaints to the normal courts for a final and binding determination.
National Human Rights Commissions appear increasingly to have more than quasi judicial functions. These trends are noted particularly with regard to anti discrimination matters. However African examples demonstrate the expansion of the role and powers of Human Rights Commissions to make binding decisions. The Ugandan Human Rights Commission has ‘the powers of a court’.1 Where it decides that there has been a human rights violation, it can ‘order the release of a detained person, payment of compensation or any other legal remedy or redress.’11 The Ghanaian Commission for Human Rights and Administrative Justice can make a decision and the respondent is given three months to comply. Otherwise, the Commission can enforce the judgment in court.12 In each case, the NHRI has been explicitly granted these powers, respectively, in constitutional or legislative texts. 
Another interesting model of an NHRI is present in Canada. Both the Canadian Human Rights Commission and the Canadian Human Rights Tribunal were established by the Canadian Human Rights Act 1977.13 The Tribunal has jurisdiction to decide whether someone has violated the Canadian Human Rights Act and can make final rulings which are essentially binding decisions that can be appealed in the courts. Although it is independent of the Canadian Human Rights Commission, the Tribunal can only get involved in cases referred to it by the Commission. Thus, the two bodies work very closely together, albeit that the Tribunal has more of a judicial role in comparison to the investigative role of the Commission.   
The Commission has in terms of the Human Rights Commission Act and in keeping with the Paris Principles, quasi judicial powers amongst others to subpoena and compel witnesses and to compel the provision of evidence, search and seizure powers and the power to initiate legal proceedings in its own name to protection human rights. It does not however have enforcement powers to issue binding orders which would be necessary for a structure to enforce PAIA. 
The Committee therefore is of the view that while the Paris Principles do not explicitly confer such powers on NHRI’s, they also do not expressly prohibit the conferring of such powers. The PCJCD would therefore be at liberty to provide special powers to the Commission to make binding orders in terms of PAIA without changing its intrinsic nature. In the alternative the Committee has clear recommendations from the C 9 report to create an information commissioner ring penned within the Commission but independent of it.

 Locating the PAIA enforcement mechanism in the IPR may not be the best option
While the Commission welcomes the establishment of an independent intermediary for PAIA disputes it remains concerned that the location of the independent intermediary within the IPR may not the best option. There is an inherent tension and conflict in housing within one independent body, a single structure which seeks to potentially regulate and promote the non disclosure of personal information based on the right to privacy and one arm within the self same structure which seeks to provide access to information based on freedom of information and the right of access to information. Clear examples of such tensions may not be readily apparent at this stage, but given the rapid and complex advances in technology globally the potential for such conflicts ought to be a very real concern. In the few jurisdictions where information regulation and access to information have been combined these models predate PAIA in South Africa and are possibly therefore not necessarily ideal.
International experiences
Canada is an example where access to information and promotion of personal information mandates are located in one body, this is not however the case at Federal level where two distinct bodies oversee the respective rights. Recent engagement by the Commission with Canadian counterparts indicate that Canada undertook and analysis considering the viability of separating their body into two due to this inherent tension. The Canadian report on this point was shared with the Committee by the Commission during its oral presentation on  the 14th of October 2009 on Bill 9 of 2009  and is attached hereto [Annexure D]. Thus, the mere current existence of models similar to that contained in the POPI Bill does not necessarily support the adoption of such a model in South Africa. The adoption of the current model may simply exacerbate the implementation challenges that are currently being experienced and should not be implemented simply for the sake of expediency. A modern and committed approach to PAIA is warranted in South Africa.
A candid exchange with comparative existing administrations may therefore be necessary for legislation of gold standard to be fully developed in so far as enforcement is concerned. It is the view of the Commission therefore that the mere existence of such models is not persuasive enough to fragment the PAIA mandate but could in fact compound current challenges in advancing PAIA.
Will PAIA be adequately prioritized in the IPR?
The Commission is further concerned that the conferring of parts of the PAIA mandate within the IPR will result in PAIA not receiving the necessary resources and prioritisation that is needed to ensure its implementation and enforcement. The resources and engagements of the IPR, in all likelihood, will be consumed by the number of and commercial power of private sector actors engaging with the IPR with regard to their codes, monitoring, compliance and enforcement. PAIA will be unable to compete both in uptake and for resources faced with such demand on the IPR through the Protection of Personal Information mandate. The IPR itself will therefore face strong internal competition for resources due to these pressures. Such competition for resources will have a number of negative implications for PAIA. 
There is also the real possibility that ordinary citizens wishing to access information will have to compete for services from the IPR with powerful private bodies that are seeking the services of the IPR to deny access to personal information. The Commission is therefore not convinced that sufficient planning and costing of transferring the enforcement mandate to the IPR will in any way substantively improve the current situation.
As separate structure, physically removed from the Commission will also suffer the disadvantage in terms of integration of PAIA into mainstream human rights work conferred to the Commission in terms of the Constitution. A specialized Information Commissioner will have the advantage of ready access to a range of human rights champions and experts if located within the Commission.

Is the proposed IPR budget sufficient?

The budget for the new IPR is projected at R17 million rand. The Commission questions whether this budget is sufficient to ensure the adequate implementation of the new legislation, including the PAIA enforcement mandate. The Commission’s experience in relation to PAIA on its current deliverables indicates that the budget is insufficient. The implementation of an IPR which will also oversee major aspects of PAIA will require sophisticated and expensive ICT’s not exclusively for POPI but for PAIA as well.
The cost of creating an Information Commissioner with enforcement powers, located within the Commission, may therefore well be the more cost effective route to follow. The Commission attaches an updated budget of housing an Information Commissioner within in the Commission. [Annexure C].



Will the IPR be accessible to everyone?
It would appear that the IPR will be a national structure. It is thus unclear how ordinary members of the public in the various provinces will access the IPR. Those persons who are denied access to information are often poor and vulnerable with no access to computers and the internet. It is thus unclear how at a practical level an ordinary citizen will be able to have a PAIA dispute resolved through the IPR. Although the Commission has done a limited amount of PAIA work, this work has also been done through its’ provincial offices which remain accessible to ordinary individuals and vulnerable communities.

Conclusion
The Portfolio Committee appeared to favour the separating out of various PAIA functions to the IPR, while situating the promotional aspects of PAIA within the Commission. It is the view of the Commission that fragmenting PAIA in this way diffuses the Constitutional right and weakens intervention efforts which need to be undertaken to advance this right in all sectors of society. It also means that the right or the various components of the mandate face internal competition for resources and attention in the respective structures to which they are delegated.  Such fragmenting will not result in the cohesive approach necessary to effectively champion the right of access to information. 
These practical realities are the basis of the Commission’s reluctance to endorse shifting PAIA enforcement to the IPR, a structure which lacks maturity and history with PAIA. The Commission therefore recommends the Committee consider the Chapter 9 report and the experience of comparative jurisdictions before fundamental changes to PAIA are made in respect of enforcement. A consideration of the resources to enable the Commission’s enforcement powers may prove beneficial in such an undertaking, coupled with a consideration of its provincial reach, status and maturity, the need to avoid a proliferation of bodies and duplication of mandates, its history with PAIA and its existing infrastructure. The Commission has previously submitted a projection of such costs. 
The Commission urges the Committee to also be mindful of the matter of competition of resources, attention and potential for conflict of interest. With regard to the Commissions current mandate, the urgent need for resources to deliver on the all aspects of the mandate effectively is brought again to the Committees attention.
While reform to PAIA is necessary, urgent and welcomed, the Commission is of the view that these reforms cannot be sufficiently addressed by beginning this process through the POPI Bill. Substantive changes to PAIA is necessary, these should not be treated sequentially over time but must be addressed separately of the POPI process and within definite timelines to secure appropriate and urgent enforcement.
The streamlining of the mandate by possibly removing the obligation of public and private bodies to submit section 14 and 51 manuals to the Commission would be welcomed, but the Commission strongly urges that no further changes to the sections are wrought.
The Commission also welcomes Parliament’s support in naming and shaming errant public bodies and is confident that such support will encourage increased compliance in the sector. Similarly the Commission will endeavor to secure a formal commitment from the A-G to continue the auditing of particular aspects of PAIA as is being currently done.
Given the centrality of legislation like PAIA in the democratic framework, the Commission assures the Committee of its commitment to advancing access to information in the country. It urges the Committee however to be mindful of its resource needs in effectively achieving this goal. It also appreciates the need to engage with the Committee on a more frequent and regular basis and will be supportive to suggestions by the Committee for the terms for such engagements. 

‘A’
Salaries and Job Descriptions of SAHRC PAIA staff
				
JOB DESCRIPTION

JOB TITLE		:	Senior Researcher/DD: PAIA
POST LEVEL		:	11
PURPOSE	:	Manage and oversee the implementation of the  SAHRC’s PAIA                             mandate and institutional compliance with PAIA        
 ACCOUNTABILITY	: 	Office of the CEO

RESPONSIBILITIES:	
Develop, implement, oversee and review of the PAIA Strategy for the Commission
	Ensure efficient management of the PAIA sub program and ensure that the Strategic objectives of the Commission are met 
	Secure SAHRC Compliance with PAIA and
Other interventions in response to SAHRC obligations under PAIA
Assessing and evaluating media response needs
Driving consultation and writing of media statements on identified PAIA issues
Screen, Assess and Respond to complaints/mediation interventions both internally and externally
Receive, oversee and respond to referrals and complaints from Provincial Offices
Administer and provide responses and support to Deputy Information and Information Officers from all levels of government, public bodies and private bodies
Monitor compliance with Section 32 within multiple levels of government and public bodies
Collate and analyze reports
Monitor compliance with Section 51 and Section 14 in the private and public sector
Manage records submitted in terms of Sections 51, 14 and 32 and client files
Identify, evaluate, monitor and respond to relevant research needs and promote knowledge generation through research
Oversee and host the Information and Deputy-Information Officer’s Forum and Access to Information Indaba at National and Provincial levels
Identify areas of Law Reform, including annual submissions to the Department of Justice and Constitutional Development and Parliament with regard to emerging legislation and contemporary human rights issues
Identify, Develop, Oversee and Implement strategic objectives for awareness, education and training plans on compliance and implementation of PAIA and encouraging public participation
Legislation and jurisprudence monitoring and interventions subject to resource availability
Identify, Develop, Oversee and undertake strategic Compliance Audits of multiple public and private bodies
Identify, Oversee and Develop with Communications, PAIA publications and promotional material 
Monitor and contribute to update of PAIA website
Writing of PAIA based articles in the media or elsewhere and contributions to the Human Rights Development Report and Journal
Contributing to and generating reports as required by the Commission on PAIA or for inclusion in other reports relating to human rights matters
Build the profile and image of the Commission 
Promote and integrate, maintain oversight and management of PAIA in the work of relevant programs and at provincial level through inter programmatic collaboration
Provide support to special programs of the Commission
Establishing and maintaining quality controls over information released by the Commission in the course of media engagements and requests for information
Stakeholder Maintenance and Engagement 
To stimulate, encourage and facilitate partnerships and networks between the PAIA Sub Program and internal and external stakeholders, including international stakeholders
Design and implement integrated quality assurance systems including PAIA Database Development, Registries, Oversight and Management
	Design and Implement PAIA based monitoring and evaluation systems aligned to those of the Commission
	Financial and Asset Resource Management
To manage assets and funds of the program in a financially responsible way for sustainability
To foster and instill a code of protocols and ethics within the sub program as an element of good governance
To develop and produce the PAIA annual report to Parliament (annexure B)
HR/Intern and Performance Management
	To ensure compliance to policies, systems and protocols of the Commission including SCM, IT, Communications and Finance
	Performing any other reasonable tasks as directed by the CEO

SALARY:	DD level 11 – R344 000pa


JOB DESCRIPTION

JOB TITLE		:	Advocacy Officer PAIA
POST LEVEL		:	9                                                            
ACCOUNTABILITY  	: 	Deputy Director PAIA
RESPONSIBILITIES		
Assist with monitoring and reporting of compliance within the public and private sector of all compliance requirements in terms of PAIA
Assist with the Commission’s own compliance with PAIA requirements and respond to all other obligations of the SAHRC under PAIA.
Provide assistance to complainants/requesters, public and private bodies, and mediation. 
Provide internal and external interventions.
Scheduling and provision of training and raising awareness to public bodies, private bodies and members of the public on PAIA. 
Develop and update training materials and programs in conjunction with the DD PAIA
Organize and participate in audits of public bodies
Develop and maintain prompt audit and training reports
Planning, organizing and hosting of the National Information Officers Forum 
Contribute to the National Information Officers Forum and Golden Key Awards publication
Planning, organizing and hosting all Provincial Information Officers Forums
Maintain registers of client files and requests received
Managing and coordinating all activities of the National Coordinating Committee
Research on developments relating to the Promotion of Access to Information Act
Law reform interventions, case law and legislation monitoring
Maintain good relations with existing external stakeholders and develop new relations with relevant stakeholders
Assist with training of PAIA Interns and junior staff under the guidance of the PAIA DD
Performing related duties as assigned by the relevant line Manager or the Head of Programme: Information and Communications Program.

SALARY:	Junior Advocacy Officer level 9 – R 192.000 pa




‘B’
SAHRC BUGETARY PROJECTIONS ON EXISTING MANDATE

ITEM DESCRIPTION
BUDGET

ADMINISTRATIVE EXPENDITURE
 Leasing and hire cost (Printer, Fax, etc)
80. 000
Internal and External Liaison
5.000
Cell phone
35.000
Catering and refreshments
10.000
Courier Services
15.000
Travel and Accommodation
100.000

TOTAL
245,000
PERSONNEL EXPENDITURE

1 Heads of Program (Director)
600.000
2 Deputy Directors: Private Sector, Public Sector 
840,000
2 researchers
622,000
10 Advocacy Officers
1,940,000
4 Compliance Officers
760,000
4 Administrators/ Registry Personnel
648,000
1 PA’s
190,000
TOTAL
5.600.000
INVENTORIES

Materials, promotional, teaching tools, printing, publications, distribution
2,000,000
TOTAL
2,000,000
CAPITAL

Office Equipment
140,000
Computer Equipment
140.000
Vehicles
300.000
TOTAL
580,000
REVISED TOTAL									R 8.675000











‘C’
SAHRC BUGETARY PROJECTIONS FOR AN INFORMATION COMMISSIONER

* This is the Budget submitted to the Ad Hoc Committee on the Review of Chapter 9 and Associated Institutions (2007), figures have been escalated for inflation purposes and additions made based on the increased implementation needs over time.
The budget below was previously submitted to the Committee on the 18th May 2010.

ITEM DESCRIPTION
BUDGET
ADMINISTRATIVE EXPENDITURE
Leasing and hire cost (Printer, Fax, etc. 
           120 000 
Internal and External Liaison
             27 000 
Cell phone
                5 000 
Catering and refreshments
              10 000 
Courier Services
             15 000 
Travel and Accommodation
            160 000 
Rent
         1 500 000 
SUB-TOTAL
        1 837 000 
 
 
PERSONNEL EXPENDITURE
Interns x 3 @ R4000 per month
           144 000 
Information Commissioner
        1 100 000 
Deputy Information Commissioner
            890 000 
Head of Program (chief director)
            790 000 
2 Heads of Program (Director): Monitoring and Compliance;  Promotion and Operations
         1 222 000 
3 Deputy Directors: Private Sector, Public Sector and Litigation
         1 335 000 
Expert Panel members (contract or on a needs basis)
 
Case Registrar
            297 000 
3 researchers
            933 000 
10 Advocacy Officers
         1 940 000 
6 Compliance Officers
         1 140 000 
4 Administrators/ Registry Personnel
            648 000 
3 PA’s
            486 000 
Receptionist
              95 000 
SUB-TOTAL
   11 020 000 
 
 
INVENTORIES
Printing and Stationery
              60 000 
Materials, promotional, teaching tools, printing, publications, distribution
         2 000 000 
SUB-TOTAL
        2 060 000 
 
 
PROFESSIONALS
Complaints handling system (licenses)
            185 000 
Counsel
            400 000 
Litigation
            100 000 
SUB-TOTAL
          685 000 
 
 
CAPITAL
Office Equipment
            140 000 
Computer Equipment
            140 000 
Vehicles
            700 000 
SUB-TOTAL
          980 000 
OVERALL-TOTAL
       16 582 000 
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Canadian Report Insert here
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4 These challenges have been comprehensively detailed in the Human Rights Development Report and annual reports of the Commission. 
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(e) the number of cases in which the periods stipulated in section 25(1) was extended in terms of section 26(1);
(f) the number of internal appeals lodged with the relevant authority and the number of cases in which, as a result of an internal appeal, access was given to a record;
(g) the number of internal appeals which were lodged on the ground that a request for access was regarded as having been refused in terms of section 27;
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(e) the latest notice, in terms of section 15(2), if any, regarding the categories of records of the body which are available without a person having to request access in terms of this Act;
(f) a description of the services available to members of the public from the body and how to gain access to those services;
(g) a description of any arrangement or provision for a person (other than a public body referred to in paragraph (a) or (b)(i) of the definition of “public body”  in section 1 ) by consultation, making representations or otherwise, to participate in or influence—
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(c) the latest notice in terms of section 52(2), if any, regarding the categories of record of the body which are available without a person having to request access in terms of this Act;
(d) a description of the records of the body which are available in accordance with any other legislation;
(e) sufficient detail to facilitate a request for access to a record of the body, a description of the subjects on which the body holds records and the categories of records held on each subject; and such other information as maybe prescribed.
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