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Presented to the Portfolio Committee on Co-operative Governance and Traditional Affairs on 8 February 2011



1. INTRODUCTION

1.1 COSATU and SAMWU welcome the opportunity to make a submission on the Municipal Amendment Bill.  We have previously participated in the process when the Bill was at NEDLAC and now make the following comments on the Bill for the purposes of the parliamentary processes.

1.2 The thrust of the proposed amendments, as we understand them, seek to address some of the very real problems existing in the local government sector that impact directly on the ability of municipalities to meet their service delivery obligations. 

1.3 The proposals also appear to seek to hold councilors more directly responsible and liable for non-compliance with legislation and regulations relating to staff matters generally.

1.4 All of these are generally necessary steps in the ongoing battle against patronage, nepotism and corruption which permeates the sector.  The Bill focuses in a fair amount of detail on Municipal Managers and those directly accountable to Municipal Managers in a manner which in some proposals appear to directly impinge on their constitutional rights. This reference is deliberated later in the relevant sections of our submission.
1.5 We are also somewhat concerned with the power that the proposed amendments seek to place in the hands of the Minister when it comes to issuing regulations. In the absence of any clear indication of the process to be followed when regulations are to be considered, we record our discomfort with these proposals. 
1.6 Some of the areas in which regulations are envisaged are matters which ordinarily fall within the ambit and jurisdiction of the South African Bargaining Council(SALGBC) and other statutory institutions like the Local Government SETA and could very well undermine collective bargaining rights of municipal employees. It is also unfortunate that the Bill does not see a role for SALGA in addressing some of the problems which have given rise to these proposals.
2. COMMENTS ON SPECIFIC PROPOSALS
2.1 Amendment to Section 1
No comment on the proposed insertion to section 1 of the principal act. Our comments regarding the proposed bar on certain designated senior municipal officials simultaneously holding political office are dealt with below.
2.2 Insertion to section 54A
Our starting point is to insist that every municipal employee should be subject to the sectoral terms and conditions of employment determined by the relevant bargaining council. This includes municipal managers. In this regard we argue that the entire section/s regulating the appointment of municipal managers, acting municipal managers or any other manager accountable to the municipal manager be revised. As a result we suggest that the proposed amendments under this section must be written in such a manner that recognizes the envisaged process. 

The thrust of the proposals are however generally supported on the understanding that they seek to ensure that only suitable candidates are employed. They also permit unsuitable appointments to be reversed. Any regulations which might emerge should take cognizance of the varying size and scope of individual municipalities. A simple one size fits all approach would not be appropriate for our sector. This principle is recognized in other sections of the Bill.

Notwithstanding our view that the issues dealt with in this section should reach the SALGBC, there are a few specific comments we wish to make. Regarding 54A(3) it is unclear, from the Bill, how the suitability or otherwise of a candidate would be determined. It is one thing to set out the skills, expertise, competencies and qualifications that are required and quite another to determine whether or not a person actually possesses same.

One of the ways of determining suitability is whether or not the incumbent is able to perform the duties for which they are employed without routinely having to rely on consultants or advisors.  
We are of the view that 54A(6) is a useful proposal to bridge any gaps that may appear in the appointment process. Section 54A(10) defeats this intention and exemptions should not be considered at all.

As mentioned above, we are keen to see terms and conditions of employment for all local government employees regulated via the South African Local Government Bargaining Council. Past experience has shown us that the uneven manner in which appointments at this senior level are dealt with has contributed to the challenges and problems currently facing the sector. Uncertainty regarding period of employment, remuneration and other terms and conditions of employment cry out for a more structured and orderly approach to these issues.
2.3 Substitution of section 56
Our view on these proposal links directly with our comments under point 2.2 above. 
2.4 Insertion of section 56A

Our departure on the proposed section 56A is that the proposal certainly introduces a limitation on the constitutional rights of a certain category of worker (i.e. municipal managers or manager directly accountable to a municipal manager). We find it difficult to accept it more particularly taking into account that such limitation appears to apply only in respect to local government with no similar provisions applying within other spheres of government and parastatals.
The question arises as to what the intention of such limitation is and why the democratic government may want to introduce it. To us it appears to be the first steps towards the de-politicisation of local government. It would assist in further considering this matter if we could receive a full motivation as to the principles behind these proposals and how they are intended to deal with the problems in the sector as well as why they seem to be confined to a certain section of local government but ignore other levels of government such those in mayoral committees, MECs, Ministers, paratstatals etc.
The proposals also appear to be inconsistent in that political office is restricted to traditional office bearer positions and not executive committees as a whole that are collectively responsible for political decision-making within a political party.

2.5 Amendment to section 57

We can support the need for clear performance indicators for senior managers but remain steadfastly opposed to the concept of performance bonuses which accompany these contracts. All local government employees should perform their duties in the broader public interest and should receive a fair wage for doing so. Experience has shown that the trend towards performance based contracts with accompanying bonuses for senior public managers has created a new breed of bureaucrat. One who rides roughshod over anything that stand in the way of his/her bonus.

We therefore restate our view that terms and conditions of employment of all employees including section 57 managers should be regulated by the SALGBC and that all the proposed amendments should reflect this.
2.6 Insertion of section 57A

Whilst supporting the thrust of the section 57A  it is important to consider the impact, if any, where certain dismissals may be the subject of a legal challenge under the provisions of the LRA or any other relevant collective agreement.

We not however support the proposal that the Minister may prescribe acts of misconduct as such may amount to interference and to some extent prejudice employees. These are issues best dealt with by way of collective agreements in the SALGBC if they are to be regulated.
We might be prepared to consider that employees found guilty of misconduct related to financial mismanagement, fraud, corruption etc should be prevented from being appointed into a section 57 position for a period of time. As we state above, these are all matters that can be better debated in the SALGBC.
2.7 Insertion of section 59A

Our response to the proposed insertion of section 59A is consistent with our views expressed above namely that matters of this nature are best regulated by the SALGBC. In this regard, framework agreements which take cognizance of the unevenness in the sector could adequately address what the proposed amendments are seeking to do.
2.8 Amendment to section 66

The thrust of what these proposals seek to address can be supported. We would however state that staff establishments should also be informed by development tools like the IDP and other service delivery objectives set by individual municipalities. Consistent with our earlier views we also strongly support that a Recruitment, Selection, Appointment and Retention Policy Collective Agreement for the sector should be concluded in the SALGBC. Proposed clauses 66 (3) – (5), which we fully support, can be included in such a collective agreement.
2.9 Amendment to section 67

No comment to the proposed insertion to section 67 of the principal act as a general statement of intent. Once again the issues referred to are best dealt with at SALGBC level and this should be stated more explicitly in the amendment. 
2.10 Insertion to section 71B

Clearly this proposal encroaches on the jurisdiction of the SALGBC to regulate, perform and conclude collective agreements on matters mutual interest between employers and employees. Any proposals which seek to allow the Minister to regulate any aspects thereof potentially risks undermining the spirit and letter of the LRA. Therefore we do not accept this proposal aimed at inserting section 71B to the principal act.
2.11 Amendment to section 72

All these proposed amendments impact on our collective bargaining rights and relate to what referred to as matters of mutual interest. It was for that reason that we opposed section 72 when it was first introduced. We reiterate that it would make better sense to rather bolster the effectiveness of the SALGBC and the parties who make up the SALGBC, especially SALGA. 
Notwithstanding our comment above, it would be appreciated if clarity could be given as to when and under what conditions it would be necessary to differentiate between different categories of employees as in the proposed new 72(2)(c).
2.12 Amendment to section 106

No comment to the proposed insertion to section 106 of the principal act.
2.14
Amendment of schedule 1
No comment to the proposed insertion to item 2 of schedule 1 of the principal act.
2.15
Repeal of section 82 of Act 17 of 1998


No comment
3.
CLOSURE
3.1 As stated above, the proposed amendments spell out in stark relief the extent of some of the problems confronting the sector. Many of these, we believe can be adequately addressed by bolstering the institutions that contribute to self-governance with the sector. This should not be confused with autonomy but as an integral part of a co-operative governance arrangement.
3.2 While we have always supported the need for national oversight and the establishment of national norms and standards, these need to emerge in a manner which builds the greatest level of participation at a local level.

3.3 We hope that this process can address many of the issues we raise in this submission.
7

