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Re: Questions posed by the Ad Hoc Committee on Protection of Information relating to the notice given to third parties as contemplated under part 4 (Appeals against decisions) of the Promotion of Access to Information Act, 2000 ( Act No 2 of 2000)
1. Introduction:

The Ad Committee on Protection of Information posed the following questions, namely:

1.1. Is it possible that if a request is made for access to information under the provisions of PAIA that given the definition of third party , that person will not know about the request being made?;

1.2. If a third party was for example an informant for the South African Police Services must that person be informed by way of a notice to a third party procedure that a request for information was made?;

1.3.  Must a foreign government having regard to the definition of third party also be given third party notice as contemplated under PAIA?;

1.4. In the instance of the President v M&G Supreme Court of Appeal case may the Judges Khampempe and Moseneke be regarded as third parties for purposes of PAIA?;

1.5. Is it possible that there may be more than one third party to a specific request for access to information?;

1.6. If a document is classified or sensitive, when dealing with those documents must a

           third party receive notification of the request for access in the manner contemplated   

           under PAIA?

 In our opinion dated the 27 January 2011 we deal extensively with the provisions in                PAIA that provides for notice to a third party. For the purpose of this opinion we will only for the sake of ease of reference define third party as defined under PAIA:

“Third Party “means in relation to a request for access to—


(a)
a record of a public body, means any person (including, but not limited to, the government of a foreign state, an international organisation or an organ of that government or organisation) other than—


(i)
the requester concerned; and


(ii)
a public body; or


(b)
a record of a private body, means any person (including, but not limited to, a public body) other than the requester,

but, for the purposes of sections 34 and 63, the reference to “person” in paragraphs (a) and (b) must be construed as a reference to “natural person”.

2. Discussion:
2.1. Ad question 1:

Is it possible that if a request is made for access to information under the provisions of PAIA that given the definition of third party, that person will not know about the request being made?

2.1.1. Section 47 of PAIA regulates the notice to third parties and provides as follows:

“(1)  The information officer of a public body considering a request for access to a record that might be a record contemplated in section 34 (1), 35 (1), 36 (1), 37 (1) or 43 (1) must take all reasonable steps to inform a third party to whom or which the record relates of the request.

(2)  The information officer must inform a third party in terms of subsection (1)—


(a)
as soon as reasonably possible, but in any event, within 21 days after that request is received or transferred; and


(b)
by the fastest means reasonably possible.

(3)  When informing a third party in terms of subsection (1), the information officer must—


(a)
state that he or she is considering a request for access to a record that might be a record contemplated in section 34 (1), 35 (1), 36 (1), 37 (1) or 43 (1), as the case may be, and describe the content of the record;


(b)
furnish the name of the requester;


(c)
describe the provisions of section 34 (1), 35 (1), 36 (1), 37 (1) or 43 (1), as the case may be;


(d)
in any case where the information officer believes that the provisions of section 46 might apply, describe those provisions, specify which of the circumstances referred to in section 46 (a) in the opinion of the information officer might apply and state the reasons why he or she is of the opinion that section 46 might apply; and


(e)
state that the third party may, within 21 days after the third party is informed—


(i)
make written or oral representations to the information officer why the request for access should be refused; or


(ii)
give written consent for the disclosure of the record to the requester.

(4)  If a third party is not informed orally of a request for access in terms of subsection (1), the information officer must give a written notice stating the matters referred to in subsection (3) to the third party.

2.1.2. From the provisions of section 47 of PAIA it is clear that the information officer must either inform a third party orally or by way of written notice of the fact that a request was received that related to a section 34(1), 35(1), 36(1), 37(1) and 43(1) request under PAIA. As indicated in our previous opinion the information officer must take all reasonable steps to locate the third party concerned where a request under these sections was received.

2.1.3. PAIA also provides under section 48 for a period of time within which the third party must make written or oral representations.

2.1.4. Section 49 (1)(b) of PAIA determines that:

“(1)  The information officer of a public body must, as soon as reasonably possible, but in any event within 30 days after every third party is informed as required by section 47—
…..

……

(b) 
notify the third party so informed and a third party not informed in terms of section 47 (1), but that made representations in terms of section 48 or is located before the decision is taken, of the decision
;
2.1.5. From the provisions cited above it is clear that there will be cases where a third party is not informed of a request for access as contemplated under PAIA.

2.1.6.  PAIA requires from the information officer to “take all reasonable steps to inform a third party to whom or which the record relates when a request is made for a record which may be refused in terms of certain grounds.”

Under section 49 of PAIA the information officer is obliged to notify the third party within 30 days of his or her decision to grant access to the record irrespective of whether or not the third party made representations under section 48 of PAIA.

Section 49(3) read with section 49(4) of PAIA provide that:

“(3)  If the request for access is granted, the notice in terms of subsection (1) (b)
 must 
state—


(a)
adequate reasons for granting the request, including the provisions of this Act relied upon;


(b)
that the third party may lodge an internal appeal or an application, as the case may be, against the decision within 30 days after notice is given, and the procedure for lodging the internal appeal or application, as the case may be; and


(c)
that the requester will be given access to the record after the expiry of the applicable period contemplated in paragraph (b), unless such internal appeal or application with a court is lodged within that period.

(4)  If the information officer of a public body decides in terms of subsection (1) to grant the request for access concerned, he or she must give the requester access to the record concerned after the expiry of 30 days after notice is given in terms of subsection (1) (b), unless an internal appeal or an application with a court, as the case may be, is lodged against the decision within that period.”

2.1.7. The writers further pointed out that the information officer is required to deal with the administrative requirements of the internal appeal process and noted that that information officer must in the case where a third party must be notified under section 47(1) of PAIA provide the relevant appeal authority with the name, postal address, phone and fax number and electronic mail address, whichever is available of any third party to be notified to ensure that the appeal authority is able to notify the third party as they are obliged to in terms of section 76 of PAIA
.

2.1.8. PAIA under section 76 obliges the relevant authority that considers an internal appeal against the refusal of a request for access to a record contemplated under section 34(1), 35(1), 36(1), 37(1) or 43(1) to inform the third party to whom the record relates.

2.1.9. The relevant authority must do so as soon as reasonably possible in the fastest way possible but in any event within a period of 30 days after receipt of the internal appeal.

2.1.10. However if it is not possible to trace the affected third party, the relevant authority must at least be able to show that all the necessary steps to locate that the third party have been made and have been unsuccessful.( section 49(2) of PAIA provides that: “ if, after all reasonable steps have been taken as required by section 47(1), a third party is not informed of the request in question and the third party did not make any representations in terms of section 48, any decision whether to grant the request for access, must be made with due regard to the fcat that the third party did not have the opportunity to make representations in terms of section 48 why the request should be refused)

2.1.11.  The onus to inform the third part of an internal appeal for access to information that relates to a request for a record contemplated in sections 35(1),36(1), 37(1) or 43(1) is placed upon the relevant appeal authority, duly assisted by the information officer (that must provide the authority with the third party’s details).

2.2
Ad question 2:
If a third party was for example an informant for the South African Police Services must that person be informed by way of a notice to a third party procedure that a request for information was made?

2.2.1.
Section 39 of PAIA provides for the protection of police dockets in bail proceedings, and protection of law enforcement and legal proceedings where the information officer of a public body may refuse a request for access to a record of the body if-

“(iii)
the disclosure of the record could reasonably be expected –

(bb) to reveal, or enable a person to ascertain , the identity of a confidential source of information in relation to the enforcement or administration of the law.”.

2.2.2.
Section 39(3) (a) provides that:

The information officer may refuse to confirm or deny the existence or non existence of a record contemplated in section 39(1)(a) or (b). This includes the information of a confidential source as indicated above. 

2.2.3
If the information officer refuses to confirm or deny the existence or non existence of the record, the notice in section 25 (3) must -

“(i)
state that fact,

(ii)
identify the provision of subsection (1) (a) or (b) in terms of which access would have been refused if the record had existed;

(iii)
state adequate reasons for the refusal, as required by section 25 (3), in so far as they can be given without causing the harm contemplated in subsection (1) (a) or (b); and

(iv)
state that the requester concerned may lodge an internal appeal or an application with a court, as the case may be, against the refusal as required by section 25 (3).”.

2.2.4.
Section 25 (3) in turn provides that:

“(3)  If the request for access is refused, the notice in terms of subsection (1) (b) must—


(a)
state adequate reasons for the refusal, including the provisions of this Act relied upon;


(b)
exclude, from such reasons, any reference to the content of the record; and


(c)
state that the requester may lodge an internal appeal or an application with a court, as the case may be, against the refusal of the request, and the procedure (including the period) for lodging the internal appeal or application, as the case may be.”

2.2.5.
The provisions of PAIA provides specifically the circumstances under which a third party notification must be given ,namely in the event where the request for access to information contemplated in section 35(1) , 36(1), 37(1) and 43(1) and an internal appeal is considered under section 76 of PAIA.

The information contemplated in section 39 (b) (iii)(bb) does not fall within the ambit of those provisions and the relevant appeal authority is not obliged to notify the third party thereof.

Ad Question 3: Must a foreign government having regard to the definition of third party also be given third party notice as contemplated under PAIA?

In considering the question we have assumed the question pertains to section 41 (1) (b) (i)  of PAIA.

As pointed out earlier the definition of third party in PAIA is provided as follows:
“third party”, in relation to a request for access to-

(a) a record of a public body, means any person (including, but not limited to, the government of a foreign state, an international organisation or an organ of that government or organisation) other than-

(i) the requester concerned; and
(ii) a public body; or
(b) ……….

Kellaway
laid down this principle:

“ Where words are given a definite or special meaning for the purpose of a particular enactment, they must be construed as having such defined meaning unless the statutory definition will not fit in a case that arises, in which case the ordinary meaning applies; and, a court shall not be permitted to restrict or broaden the statutory meaning nor extend that meaning to other statutes.”

He further states that:

“where the word “include” is used in an interpretation clause in order to enlarge the meaning of words or phrases occurring in the body of a statute, such words or phrases must be construed as comprehending not only such things as they signify according to their natural import, but also those things which the interpretation clause declares that they shall include.

The reason for a definition setting out what a word should include in its meaning is that the legislature intended to bring within the Act something that otherwise would not be within it, but would nevertheless be within the mischief against which the Act was intended to provide.”

In answering the question stated above, we need to consider the relevant sections of PAIA.

Section 41 (1)(b)(i) of PAIA provides:

“(1) The information officer of a public body may refuse a request for access to a record of the body if its disclosure-

(a) …

(b) would reveal information-
(i) supplied in confidence by or on behalf of another state or an international organisation;

(ii) ….

(iii) ….

Section 47(1) of PAIA provides:

“(1)  The information officer of a public body considering a request for access to a record that might be a record contemplated in section 34(1), 35(1), 36(1), 37(1), or 43(1)must take all reasonable steps to inform a third party to whom or which the record relates of the request.”

Section 76 (1) of PAIA provides:

“(1)  If a relevant authority is considering an internal appeal against the refusal of a request for access to a record contemplated in section 34(1), 35(1), 36(1), 37(1) or 43(1), the authority must inform the third party to whom or which the record relates of the internal appeal, unless all necessary steps to locate the third party have been unsuccessful.”

In both section 47(1) and section 76(1) mentioned above section 41(1)(b)(i) is not included which means that there is no obligation to give third party notice to a foreign government.

Ad Question 4 : In the instance of the President vs M&G Supreme Court of Appeal case may the judges Kampempe and Moseneke be regarded as third parties for purposes of PAIA?

For all its intent and purpose, the Act excludes from its ambit a record ‘relating to the judicial functions of-

(i) a court referred to in section 166 of the Constitution;

(ii) a Special Tribunal established in terms of section 2 of the Special Investigating Units and Special Tribunals Act, 1996(Act 74 of 1996); or 

(iii) a  judicial officer of such court or Special Tribunal’
 (our emphasis) 

It is important to ascertain the capacity in which the two judges were commissioned.  (for purposes of indicating the source and nature of the record)

In casu, the Supreme Court of Appeal(SCA) is left with the assertions that the judges were dispatched on a diplomatic mission and they received information from the Government of Zimbabwe on conditions of diplomatic protocol
.  In response to the assertions, the SCA stated that diplomacy is an executive and not a judicial function.
 (our emphasis)
In support of the above, the SCA  considered Chaskalson JP Judgement in SA Association of Personal Injury Lawyers  vs  Heath 
,  where he pointed out that :

“Certain functions are so far removed from the judicial functions that to permit Judges to perform the would blur the separation that must be maintained between the Judiciary and other branches of government.  For instance, under our system a Judicial officer could not be a member of a legislature or cabinet, or functionary in government, such as the commissioner of police.  These functions are not “appropriated to the central mission of the Judiciary”.  They are functions central to the mission of the Legislative and Executive and must be performed by members of those branches of government.”  

It is clear that the Judges Moseneke and Khampempe did not perform a judicial function but that the report was prepared on the request by the President and it is against this backdrop, our considered view that the two judges may not be regarded as third parties for purposes of PAIA.

2.5  Ad question 5:

Is it possible that there may be more than one third party to a specific request for access to information?
2.5.1
The answer to this question is in the affirmative, there can be more than one third party. 

2.5.2.
The definition refers to ‘person’ not ‘persons’. The reason is that legislation is drafted in singular not plural. According to the Interpretation Act
 words in the singular includes the plural.

2.5.3.
It is also imperative to look into the intention of the legislature when attempting to interpret the law. The intention of the legislature could not have been to only refer to one third party because in certain circumstances you will have more than one third party.
2.5.4.
it is furthermore clear from the provisions of section 49(1)(b) of PIAIA that an information officer must as soon as reasonably possible, but in any event within 30 days after every third party has been informed as required by section 47……that the legislature did not confine the meaning of a third party to be one third party only.
2.6 Ad question 6

If a document is classified or sensitive, when dealing with those documents must a third party receive notification of the request for access in the manner contemplated under PAIA?

2.6.1.  Where access to a document is made under the provisions of PAIA the only grounds for refusal of access to a record of a public body are those mentioned in PAIA. Sections 34 to 45 of PAIA provide for mandatory and discretionary grounds for refusal of access to a record of a public body. The grounds for refusal as mentioned are subject to a limited public interest override under section 46 namely information that discloses evidence of a breach of law or a serious risk to public safety or the environment.

2.6.2.  Clause 27(2) of PIB however provides that “unless ordered by a court, no classified information may be made available to the public unless the information has been declassified”. The head of an organ of state in PIB is given the power to determine within the parameters of the Bill the classification, the review in status and the declassification of state information. 

2.6.3.  If the functions of a head of an organ of state as provided for in PIB are read in conjunction with what the Supreme Court of Appeal
 remarked in its analysis of what is required to prove that secrecy is justified under PAIA, then it is evident that a court will in evaluating whether classification or declassification was justified carefully consider the grounds upon which “ secrecy is claimed, particularly the facts that purport to found a claim of secrecy will generally be within the peculiar knowledge of the public body concerned if the rights of the requester are not to be frustrated. The SCA concluded that it is incumbent upon the public body to lay a proper foundation for refusal to grant access to information.
 We considered the relevant sections of PAIA, namely sections 74 to 77 and noted that a third party is notified under circumstances where PAIA provides for mandatory protection of information. The information relates to information specific to a third party, namely records that relate to private information about a person, revenue records, third party commercial information, third party information supplied in confidence and research information of a third party. 

2.6.4.
If any of the information relates to records that could reasonably be expected to cause prejudice to the defence, security and international relations or reveal such information, then section 41 of PAIA makes it clear that an information officer may refuse such information.

2.6.5.
Therefore it is our considered view that a third party does not have to be informed or notified of the information that is classified or sensitive.
We would be pleased to assist the Ad Hoc Committee on any further issues raised by the Committee 

CHIEF STATE LAW ADVISER
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