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INTRODUCTION

This submission to the Portfolio Committee on Home Affairs reflects the Centre for Development and Enterprise’s (CDE) view that South Africa’s skills shortage is among the most significant constraints on the capacity of the South African economy to grow and to create jobs. A higher growth rate and effective health and education strategies requires that the country attract much larger numbers of skilled foreigners. This makes migration policy reform a critically important strategic lever for transforming the economy and enhancing national development. In this regard, we agree with the comments made by the Minister Dlamini-Zuma in June 2009 when she said:

‘In a globalised world we cannot grow the economy without securing scarce skills available internationally. To this end, we intend to adopt a deliberate and structured approach, and will accordingly be seeking to streamline some of our regulations.’

We agree also with this point made in the 2010 Budget Review:

‘The immigration of highly skilled individuals can boost employment directly – because highly skilled and less-skilled workers complement one another – and indirectly by increasing economic growth. South Africa’s immigration policy recognises the problem of scarce skills, but implementation has been cumbersome. Job creation would benefit from improved implementation of existing policies to attract skilled labour.’

In CDE’s view, the proposed amendments to the Immigration Act will most likely do the opposite of what both the Minister of Home Affairs and the National Treasury say is desirable. Implemented in their current form, these amendments will not help to attract and recruit skilled foreigners. Instead, they could very well make South Africa’s migration regime even more restrictive than it already is. 
CDE’s central concern with the draft Immigration Amendment Bill (‘the Bill’) is that it will make our migration policies more restrictive. This is the core focus of our brief written submission. We are aware, however, that there other controversial and potentially undesirable aspects of the Bill, the constitutionality, practicality and desirability of which the Committee needs to consider carefully. We refer here to:

· The proposed changes to the procedures governing the management of asylum-seekers arriving at South Africa’s ports of entry (clause 15); and

· The proposal to limit the role of immigration practitioners in the handling of applications made by prospective migrants for the relevant permits (clause 23).

We are sure that the Committee will receive submissions from other experts on these aspects of the Bill, and, for that reason, we are not going to deal with our concerns about these in this submission. Our submission, however, covers three issues we believe are critically important.

· In its present form, the Bill proposes the extensive delegation of strategic and policy-making authority to the Minister and Director-General. We believe that this vests too much authority in present and future officials, creates unnecessary policy uncertainty, and is inconsistent with established principles of good governance.
· The current migration regime is too restrictive, particularly in relation to the immigration of skilled foreigners, and much more extensive reform is required to ensure that South Africa can derive the enormous benefits of skilled migration. South Africa urgently requires comprehensive reform aimed at creating a system that will allow us to attract and recruit as many skilled foreigners as possible. Our legislative regime should be based on a clear strategic framework setting out the goals of migration policy, especially in relation to creating the conditions for faster economic growth and more effective national development.

· The Bill appears likely to result in a migration regime that is significantly more restrictive than the present one, and will, therefore prevent South Africa from reaping the benefits that could be obtained from the immigration of large numbers of skilled foreigners.

CDE’S RESEARCH INTO MIGRATION POLICY

CDE has conducted research on migration-related policy questions since the mid-1990s, and has produced a substantial body of work on the subject over that time (see Appendix 1). There are a number of key insights we have derived from 15 years of local and international research.

· Migration is driven by differences in economic opportunity, and has been a significant feature of human society throughout history;

· Migration is generally beneficial for migrants, for their countries of origin and for their countries of 

· The arrival of skilled migrants produces very strong economic benefits for the country of destination, as a result of which, many developed and developing countries across the globe have been developing policies that will help attract skilled foreigners to their shores;
· One significant benefit of skilled immigration is that it allows countries of destination to benefit from the investments made by other countries in human capital formation, making migration an inexpensive source of human capital;

· The global ‘war for talent’ will increase in intensity over the next few years as demand for skills grows along with the recovery from the global recession, and, as a consequence, there is little danger that South Africa will be swamped by skilled would-be immigrants. On the contrary, South Africa is likely to struggle to attract skilled migrants in the face of strong international competition for them;

· While there is evidence that the arrival of formally-unskilled migrants is generally beneficial to the country of destination, this evidence is less compelling than the evidence regarding skilled migrants; 
· In much of the world, pressure to restrict the immigration of skilled foreigners comes from professional associations and trade unions, whose members would prefer not to compete with immigrants, whose presence in the society might reduce their salaries and wages;
· The numerous benefits of migration (skilled and unskilled) are maximised when it is appropriately regulated and well managed.

Key findings of CDE’s work on South Africa

The conclusions listed above are of broad application and apply to almost all countries. In relation to South Africa’s circumstances, CDE’s research has resulted in some key findings.

· South Africa is desperately short of skills as a result of its history and the poor functioning and limited capacity of South Africa’s schools and skills-development institutions;
· The continued emigration from South Africa of large numbers of skilled people has helped widen skills deficits;

· Skills shortages exist across the economy, in both the public and private sectors, and at all levels, with government’s own 2007 estimate of the skills gap running as high as 949 117 people;

· The unemployment rate for graduates in South Africa is in the order of 3 to 5 per cent, which is as close to full employment as it gets. Thus the popular notion that we need to restrict the immigration of skilled foreigners because qualified South Africans are unemployed has no basis in the facts;
· Not only is the unemployment rate for skilled South Africans low, they are the South Africans who are most able to create forms of self-employment in the economy;
· South Africa desperately needs entrepreneurs, people with management and other business skills, doctors, teachers, engineers and others with all the professional and other job creating skills;

· Notwithstanding the attempts by government to quantify skills gaps in South Africa, in practice, it is impossible to specify in any meaningful way which skills are desirable because many advanced and valuable skills create capabilities that are transferrable between different forms of economic activity, with the result that skilled people often use their skills in areas that are not identical to those suggested by their formal qualifications. Thus, the economy is awash with trained engineers who work as bankers or management consultants, lawyers who run corporations and technicians who run small businesses;
· Changes in the economy will generate demands for new skills which policy-makers in government can seldom predict. It is quite possible, for example, that future trade patterns will necessitate South Africa’s having access to far more people who speak Mandarin, Russian and Portuguese, whether or not these skills are deemed to be critical;
· Many migrants who may lack formal qualifications have the skills and experience needed to establish and run businesses, and which help to create jobs; 

· In the short run, South Africa cannot fill its skills needs through education and training reform, urgently needed though it is, so the only way in which this could be done would be through the immigration of large numbers of skilled foreigners with skills defined widely.

SA’s current migration regime
CDE’s research on migration policy in South Africa shows that the present migration regime is conceptually flawed and poorly implemented. As a result, current migration policy makes South Africa a much less attractive destination for potential migrants. This conclusion is based on the following:

· Although there has been some improvement in the number of work permits issued every year, these numbers are still woefully inadequate;

· The vast majority of work permits granted are general work permits issued in terms of s19(2) of the Act, but the process is widely regarded as slow, cumbersome and uncertain, making it costly for migrants and their employers; and

· The process of determining the number of quota permits that might be issued in terms of s19(1) of the Act is incoherent, unstable and contradictory, and the quota permits themselves are almost never either applied for or issued.

In this regard, we would refer you to pages 14 to 17 of the accompanying report, Skills, Growth and Borders: Managing migration in South Africa’s national interest.
CDE’S GENERAL APPROACH TO MIGRATION POLICY REFORM

As a result of the findings of all our research, as well as consultation with local and international experts, CDE believes that:

· South Africa’s skills crisis is so deep and so broad that the country cannot achieve the economic, employment and development goals (including in health care) that it has set itself without bold reforms to the migration regime. 

· Our national interests require new migration policies that realise the economic potential of immigration, not only by facilitating the migration of many more skilled foreigners to South Africa, but by actively recruiting large numbers of skilled migrants. 

PROBLEMS OF THE PRESENT BILL
In the short period we have had since the public call for comments on the draft Bill  we would submit the following major comments.

It is uncertain what impact the Bill will have on migration policy

It is difficult to understand precisely why this Bill has been presented to Parliament at this time, what changes are deemed necessary, and why. This draft Bill has not been accompanied by an explanatory memorandum indicating the department’s purpose in moving for these amendments.  

We certainly would agree that South Africa needs a new approach to its migration policy with a clear strategy and set of objectives.  This bill does not provide that, nor is it clear where these amendments fit into the development of such a new strategy. We will return to this issue below. 
The principal reason that it is hard to assess the impact of the Bill on South Africa’s ability to attract and recruit skilled foreigners is that it would delegate to the Minister and Director-General of Home Affairs a great deal of the authority to determine the precise contours of South Africa’s migration policies. 
In this regard, authority is delegated to the Minister and Director-General to determine and regulate:

· Which skills are to be designated ‘critical skills’, the possession of which would make possible the granting of a critical skills permit (clause 12(d));

· The ‘prescribed requirements’ for the issuing of general work permits (clause 12(b)), critical skills permits and intra-company transfer work permits (clause 12(d));

· Which kinds of business are deemed to be ‘in the national interest’ for the purposes of granting business permits (clause 11); and

· The economic sectors in which businesses will be permitted to apply for corporate permits (clause 13(a)).

Because so much will be left to the discretion of these the Minister and Director-General, it is at least conceivable that, after that discretion has been exercised, South Africa’s migration regime could be significantly less restrictive than it is at present. In this regard, CDE also notes that the Bill proposes to eliminate the quota skills permit, the existence and operation of which serves to restrict skilled migration to South Africa. By itself, this is a desirable change. However, the effect of the elimination of quota permits on the potential for South Africa to attract and recruit skilled migrants will depend heavily on how the Minister and Director-General exercise their discretion. In the absence of any clarity about how these powers will be exercised, we cannot be certain that the passage of the Bill will result in a more open migration regime. For reasons that we will set out below, we believe that it is undesirable – as a matter of principle – for parliament to delegate so much authority in this area to present and future officials.

In practice, the Bill is likely to make migration policy more restrictive

Although we recognise as a possibility that the passage of the Bill in the present form could result in increased openness, CDE’s reading of the Bill coupled with the legal advice we have obtained  suggests that this is not likely to be the case. Much more likely is that the effect of the Bill will be increased restrictiveness in migration policy. There are a number of reasons why we come to this conclusion.

Whatever potential might exist for opening up migration policy through the application of the authority delegated to the Minister and Director-General in this Bill, there are equal opportunities for using that authority to make migration policy more restrictive. This, we believe, is a risk that South Africa cannot afford to take. In this regard, there are some indications in the substance and tenor of the Bill that suggest that it will, in fact, result in a more restrictive approach to the management of migration policy. The indications of this include:

· The use of the phrase ‘critical skills’ to replace the term ‘exceptional skills’, an ordinary-language understanding of which would suggest a higher standard is being set for qualifying skills and that the final list will, therefore, be more restrictive;

· The requirement that applications for critical skills permits be treated on a case-by-case basis, with no requirement that those applications be granted if those individuals are, in fact, in possession of those ‘critical skills’;

· The proposal, made in clause 11, to allow the issuing of business permits only to businesses that are deemed by the Director-General to be ‘in the national interest’, a qualification that is wholly absent from the existing Act;

· The proposal, made in clause 13(a), to restrict the application for corporate permits only to businesses working in a list of sectors to be prescribed by the Director-General rather than being available to businesses across the economy; and

· The proposal, made in clause 7(c), which would require that a foreigner can apply to change his/her status while in the country only in ‘exceptional circumstances’, a requirement that is absent from the Act which permits individuals to apply to change their status while in South Africa.

Officials seeking to give effect to the Bill, and seeking to divine the intention of Parliament, could only conclude from these proposed changes that the legislature was seeking to make South Africa's migration regime more restrictive than it is now. It is, for this reason, that we believe, that, in practice, the Bill is likely to result in more restrictive migration policies.

Too much authority is being delegated to the Minister and Director-General

Apart from the fact that CDE believes that the most likely result of the passage of the Bill would be a more restrictive migration regime, we believe that it is, in principle, undesirable for Parliament to delegate so much policy-making authority to the Minister and Director-General. This, we believe, is inconsistent with principles of good governance. This is particularly so if that delegation occurs in the absence of the provision of any guidance on how that authority ought to be exercised. 

In granting to the Minister and Director-General such wide latitude, Parliament would be permitting not only the present officials but all officials who might be appointed in the future, the authority to make and shape migration policy. It is, in other words, quite possible that, however well current officials may understand the intentions of the legislature, future officials could reshape migration policy in ways that are unforeseeable and, potentially, problematic.

The lack of clarity about how future officials might choose to shape migration policy – and, indeed, uncertainties about how present officials will do so – creates uncertainty within the bureaucracy and among prospective immigrants and their employers. It may also impact on investor perceptions and confidence. This will likely make it more difficult to attract and recruit the skilled foreigners we need.

RECOMMENDATIONS
In light of the above there are a number of recommendations that CDE would like to submit for consideration.

It is CDE’s view that the most appropriate decision the Committee could make with respect to the Bill is to send it back to the Department of Home Affairs for redrafting. 
In sending the Bill back, the Committee should also direct the Department that the resubmitted Bill should provide for a migration policy regime designed to make South Africa as attractive and welcoming as possible to skilled migrants. This is vital if the country is to achieve the President’s stated goal of achieving economic growth of 7 per cent per annum for a sustained period. Migration policy has to be seen and designed as a critical component of the country’s competitiveness as an economy. It is therefore critically important that present and future migration policies be designed to contribute towards maximising economic growth. 
We would further recommend that no further ad hoc legislation be passed until a new migration strategy is developed and articulated in a Green and then White Paper on migration and economic development.
If however the Committee decides to proceed with this Bill  -  an approach with which we would strongly disagree – we would suggest that all efforts are made to minimise the potential contained in this Bill for making South Africa’s migration regime even more restrictive than it already is. In this regard, we would recommend that:

1.  
The Portfolio Committee and Parliament should direct the department to produce – as a matter of urgency – a comprehensive migration and economic development strategy
One of the reasons why the aims and objectives of the present Bill are uncertain is that South Africa has not developed a national strategy for managing migration. Such a strategy, which should put at its centre the pursuit of the fastest possible rate of economic growth and national development, is needed to direct the drafting of legislation and the accompanying regulations. It would spell out how officials, the public and potential immigrants should understand the country’s approach to skilled immigration.  
Although this submission deals primarily with policy issues relating to the migration to South Africa of skilled foreigners, CDE believes that comprehensive reform of the management of South Africa’s migration regime is needed. In this regard, we believe the present systems for managing our borders, for policing irregular migration, and for processing refugees and asylum seekers are inadequate. They have also undermined public confidence in government’s ability to manage migration flows, making it far harder to have a sensible national debate on our policy priorities. In particular, uncertainty about government’s ability to manage unskilled migration generates negative attitudes to the desirability of all migration. Indeed, many believe that the only migrants which our system is currently capable of managing properly are skilled migrants who wish to follow legal procedures. 

For this reason, CDE believes that Parliament should initiate, as a matter of some urgency, a process that will culminate in the drafting of a White Paper on migration management within the context of our new national goal of an economic growth rate of 7 per cent per annum.

2. 
The Committee should redraft those provisions that may lead to a more restrictive approach to migration. 

In our view the Bill should not provide that only persons with ‘critical skills’ can qualify for work permits, but that anyone with skills should be able to do so. In other words the country needs skilled people whether they have a job waiting for them or not.  In this regard, we would suggest that the Bill provide for a wide definition of the word ‘skill’ so as to include:
· Anyone with a tertiary qualification from a recognised institution of higher learning, 
· Anyone with recognised technical training or experience, and

· Anyone who can demonstrate business or entrepreneurial skills eg through having run a small enterprise successfully in the past.

In addition, the Bill should not restrict the issuing of business permits only to those whose businesses are in sectors deemed to be in the national interest (clause 11), and it should not restrict the application for corporate permits to businesses operating only in certain as yet undetermined sectors (clause 13(a)).

3. 
Parliament should provide guidance to the Minister and Director-General of Home Affairs regarding the exercise of any delegated powers.

In delegating policy-making authority to the Minister and Director-General, the legislation should contain, or be accompanied by, some explicit guidance from the legislature. While any such guidance is likely to be imperfect and of uncertain enforceability, Parliament should direct the Minster and Director-General that, in exercising the authority granted under this legislation, they need to consider that:

· South Africa’s skills shortage is deep and broad;

· The skills shortage constitutes a significant constraint on South Africa’s capacity to generate growth and jobs;

· The overwhelming weight of empirical evidence is that the arrival of skilled migrants generates significant economic benefits for the country of destination; and

· The arrival of large numbers of skilled migrants is in South Africa’s national interest.

CONCLUDING REMARKS
By way of conclusion, it is worth reiterating the core concerns of this submission. These are that:

· The Bill proposes the delegation of extensive strategic and policy-making authority to the Minister and Director-General. It is, we believe, undesirable that this occur because it vests too much authority in present and future officials, creates high levels of policy uncertainty, and is inconsistent with established principles of good governance.

· The Bill appears likely to result in a migration regime that is significantly more restrictive than it is now. In making immigration, particularly of skilled foreigners, more difficult, the Bill will make it harder for South Africa to achieve the 7 per cent per annum growth that is the President’s stated objective.  It will also make it harder for the country to acquire the doctors, teachers, engineers, accountants and other professionals we so desperately need
· The present migration regime is itself too restrictive, particularly in relation to the immigration of skilled foreigners. South Africa requires extensive and comprehensive migration policy reform which must be guided by a clear strategic framework. While this would encompass a number of objectives, at its heart must be the goal of using migration policy to help South Africa’s economy grow as quickly as possible. To do this, our migration policies must help us attract and recruit as many skilled foreigners as we can and as quickly and as efficiently as possible.

Contact details

Please note that this submission has been compiled by the Centre for Development and Enterprise on the basis of CDE’s extensive research into migration policy. A list of key reports, all of which are available on our website (www.cde.org.za) is attached as an appendix. If members of the Portfolio Committee have any questions relating to the contents of this submission or about CDE’s research on migration policy, they are welcome to contact Antony Altbeker on 011‑482‑5140 or at antony@cde.org.za. 
Centre for Development and Enterprise
20 January 2011

APPENDIX 1: CDE’s RESEARCH ON MIGRATION POLICY ISSUES
Over the past 15 years, CDE has conducted extensive research on migration policy. The publications emanating from this research are listed below. All are available on our website, www.cde.org.za. 

· Skills, Growth and Borders: managing migration in South Africa’s national interest, CDE Research no 17. This report collates and summarises a great deal of CDE’s research into migration-related issues in South Africa. It argues for a much more open approach to migration policy, especially in relation to the immigration of skilled foreigners.

· Managing migration in South Africa’s national interest, CDE Round Table no 12, October 2009. Edited proceedings of a workshop attended by leading international and South African experts on migration, senior government officials, and business representatives on what South Africa could learn from international experience in this field.

· South Africa needs an independent Judicial Commission of Inquiry on the May 2008 violence, July 2008. CDE calls for an independent expert commission of inquiry, headed by a respected senior judge, in the violence directed at undocumented migrants which broke out in May 2008, and recommend how this should be avoided in future. 

· Migration from Zimbabwe: Numbers, needs, and policy options, CDE Workshop no 1, April 2008. By early 2008, it had become clear that increased migration flows from Zimbabwe were exacerbating and dramatising already existing inadequacies of migration management. CDE aims to broaden and inform the policy debate not only on the short-term pressures of crisis-driven movement of people out of Zimbabwe, but on the wider and longer-term issues of immigration policy in South Africa.

· Immigrants in Johannesburg: Estimating numbers and assessing impacts, CDE In Depth no 9, August 2008. This report presents the key findings of a CDE survey of immigrants living in Johannesburg. This survey was one of the largest and most sophisticated studies of immigration to South Africa ever undertaken, and establishes the most accurate profile yet of how many immigrants there are in Johannesburg. It shows that their impact on the city’s economy is generally strongly positive. It then discusses the implications of these findings for migration and other policies.

· Skills, growth and migration policy: Overcoming the ‘fatal constraint’, CDE In Depth no 5, February 2007. In this report, CDE reviews numerous issues concerning skills and growth. This review is motivated by the conviction that national success stories are driven by development of a country’s own human capital across all fronts – including education, training, and the encouragement of enterprises and using all possible resources, including skilled and entrepreneurial immigration.

· Immigrants in South Africa: Perceptions and reality in Witbank, a medium-sized industrial town, CDE Focus no 9, May 2006. This case study investigates the nature and extent of immigration to Witbank, the roles of immigrants in the local economy, and the nature and prevalence of xenophobic attitudes among Witbank residents towards those immigrants. It finds that most immigrants are making valuable contributions to the town’s economy.

· CDE Response to the 2005 Immigration Amendment Bill, March 2005 CDE analyses the Immigration Amendment Act of 2004 and the draft immigration legislation of 2005. It argues that while most of the 56 CDE background resource document provisions of the Act serve to streamline procedures – which is welcome – a fundamentally incorrect attitude towards skilled immigration continues to be embodied in the legislation.

· CDE calls for a bold approach to Immigration, March 2005. CDE points out that the proposed changes to Immigration Act and regulations still contain a mismatch between the country’s need for skilled labour and entrepreneurial investors, and calls for a redesign of migration policy.

· South Africa’s new immigration law: A salvageable instrument for economic growth?, October 2002. The passing of the 2002 Immigration Act should have been greeted with relief, but the response from South Africans concerned with economic growth was dismay and confusion. CDE recommends that the regulations following from the Act should be guided by the principle that South Africa should allow entry to any person whose skills, aptitude and experience suggest that he or she would be able to earn a living in the private sector, pay taxes, and consume goods and services.

· South Africa’s skills crisis: Is the new Immigration Bill good enough?, August 2001. This report places the proposed Immigration Bill in the context of South Africa’s skills crisis, and argues that the Bill is not an entirely adequate response.

· Suggested amendments to the Draft Immigration Bill of 2 February 2000, March 2000. Specific suggestions for amendments to the draft Immigration Bill, based on CDE’s comments on the white paper on immigration.

· Becoming ‘the world’s most promising emerging market’: Is government’s white paper on international migration good enough?, February 2000. In this report, CDE analyses the white paper on migration, and asks whether the proposed policy takes government’s broader policy goals sufficiently into account.

· Migration and refugee policies: An overview, Ann Bernstein and Myron Weiner (eds), London: Pinter Press, 1999. This edited volume brings together papers by six senior international consultants on the international experience of migration and refugee policies. Each author provided balanced accounts of experiences and policy choices confronting governments in migrant- and refugee-receiving countries. The book concluded by drawing together lessons for South Africa from these studies.

· Should South Africa open its doors to skilled foreigners?, CDE Debate no 8, October 1997. This report documents a public debate on migration convened by CDE. Speakers included Lindiwe Sisulu, then deputy minister of Home Affairs and Lot Ndlovu, then president of the Black Management Forum.

· Response to draft green paper on international migration, June 1997. This report offers CDE’s response to and opinions about the Department of Home Affairs proposed migration policy and expresses CDE’s concerns about the feasibility of implementation of this proposed policy strategy.

· People on the move: Lessons from international migration policies, CDE Research no 6, June 1997. This report examines international experience on five topics central to the migration debate in South Africa.

· People on the move: A new approach to cross-border migration in South Africa, CDE Research no 7, June 1997. This document analyses current policies on migration in South Africa, and developed a new approach to cross‑border migration for the country.

� Statement by Dr Nkosazana Dlamini-Zuma, Minister of Home Affairs, Department of Home Affairs, Friday 26 June 2009.


� National Treasury, Budget Review 2010, p 50
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