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1. Introduction 

 

1.1 Idasa makes this submission on the Draft Code of Judicial Conduct (the Code) 

to the Ad Hoc Joint Committee in response to an invitation issued by 

Parliament. Idasa is grateful for the opportunity to comment on the Code. 

 

1.2 Idasa is an independent African democracy institute building sustainable 

democratic societies in collaboration with African and global partners. As 

such, we have been extensively involved in work aimed at strengthening key 

policies, legislation, practices and institutions in order to encourage and 

promote transparent, accountable and effective democratic governance in 

South Africa, and elsewhere on the African continent.  

 

 

2. Preliminary comments 

 

2.1 The concept and use of explanatory or elucidatory Notes is supported in 

principle. However, it is not always clear what the motivation is for, and what 

the full effect is of, the distinction between the ‘Notes’ on the Rules (apart 

from, for example, provisions of Rule 2(8)). It is suggested that, in some 

instances, their use may cause unnecessary complication and uncertainty in 

interpretation and application. At least some of these Notes could be 

appropriately included in the main body of Rules. For example, while it is in 

our view understandable that Notes 3A, C and D should be simply Notes, it is 

unclear why Note 3B is not a Rule.  

 

2.2 Other examples are mentioned below and in the Ministry’s presentation to 

the Ad Hoc Committee. We have no strong objection to the Ministry’s 

proposals therein to include certain Notes as part of the Rules. 

 

2.3 Generally, the Code strikes us as comprehensive, clear and balanced, and 

indicative of a welcome resolve to maintain the highest standards of 

propriety on the part of members of the judiciary.  

 

2.4 There appear to be several spelling or grammatical errors in the text of the 

Code. These are commented on briefly. 

 

 

3. Comments on particular Rules and Notes 

 

 

 Ad Rule 1(1) 

 

3.1 The wording of this Rule is vague and confusing. As do the provisions of s. 

14(4) (b) of the empowering Judicial Services Commission (JSC) Act, 1994 (as 

amended), it suggests that a finding regarding wilful or negligent breach of 

the Code is required before a complaint can be lodged in terms of the Act. If 
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this is, indeed the intention, it seems that this would make it inappropriately 

difficult for a complaint to be lodged, as it seems to imply a potentially 

lengthy two-stage process that may tend to discourage even legitimate 

complaints. It is suggested that it would be preferable to ensure clear and 

simple wording in order to clearly signal an intention to streamline the 

complaint procedure. The following phrasing is accordingly proposed: ‘Any 

alleged wil[l]ful or negligent breach…’. 

 

3.2 The Rule appropriately includes acting judges and retired judges, in 

accordance with the provisions of s. 7(1)(g) of the JSC Act. 

 

 

Ad Rules 1(1) and 2(1) 

 

3.3 Should read: ‘…wil[l]ful…’.  

 

 

 Ad Rule 2 

 

3.4 It is indisputable that judges are frequently called upon to adjudicate in 

matters with a political dimension or which have a political nature. In such 

circumstances, it is submitted, it is entirely appropriate that clear separation 

is required between judges and any political party. Any affiliation must be 

avoided. Of course, resignation of membership of a political party does not 

necessarily lead in and of itself to independence of mind, which is the 

principal objective of separation. However, the act of separation is significant 

for the message that it conveys. 

 

3.5 It is required also, for example, of members of staff of the Office of the Public 

Protector, one of the independent institutions established in Chapter 9 of the 

Constitution to strengthen constitutional democracy. That Office has only 

powers of recommendation, yet such political separation is required in 

practice as a result of inter alia section 2A of the Public Protector Act, 1994. 

Sub-section 2A(13) provides as follows: 

 

“A member of the office of the Public Protector shall- 

(a) serve impartially and independently and perform his or her functions in 

     good faith and without fear, favour, bias or prejudice; 

     … .” 

 

The similarity with the judicial oath of office is notable, and the argument for 

such separation is even more compelling given the unique, extensive and 

binding authority and power of the courts in terms of the Constitution. This 

reasoning applies to the entirety of Rule 2. 
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Ad Rule 2(2) 

 

3.6 We appreciate the concerns that have apparently motivated the inclusion 

within the ambit of the Code persons who are likely to be called upon to 

perform judicial duties.  

 

3.7 We agree, however, with the Ministry’s presentation to the Ad Hoc 

Committee that it would be both impractical and inappropriate to extend to 

senior members of the legal professions, the constraints mentioned in Rule 

11 concerning political association. The risks associated with such 

membership and affiliation are satisfactorily dealt with in the rules and 

standards of associations of legal professionals. 

 

 

Ad Rule 2(3) 

 

3.8 The phrase should read: ‘…i[s]n the Republic’.  

 

 

Ad Rule 3 (3) 

 

3.9 A judge should, in the performance of judicial duties, ensure ‘independence 

of mind’ from all branches of the state, and from individuals as well as from 

interest groups, whether in those branches or in society in general. 

 

3.10 However, the use of the word ‘accept’ seems inconsistent, for example, with 

the phrase ‘…does not ask for [n]or receive’ in Note 11B which appropriately 

uses the broader concept of ‘receive’ rather than the narrower concept 

‘accept’, which may require proof of intention, thereby making it more 

difficult to establish the existence of any undue benefit or gratification. 

 

 

Ad Notes 3A and B 

 

3.11 The contents of these Notes are so fundamental that they should form part 

of the Rules. However, it is suggested that ‘undue outside influence’ is a 

preferable concept, as not all influence is necessarily inappropriate. As is 

argued ad Note 3D and ad Rule 10B below, a judge should not be expected to 

entirely isolate him- or herself from the realities of society. An awareness of 

and sensitivity to peoples’ lived reality, and amenability to reasoned 

arguments, are essential to the proper dispensing of justice.  

 

 

Ad Note 3C 

 

3.12 The phrase should read: ‘It does not justify misbehaviour and does not 

provide an excuse [fro] for failing to perform …’.  
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Ad Note 3D 

 

3.13 The use of the word ‘disturbed’ is curious and appears misplaced. It is 

suggested that the Note’s intended meaning may be better expressed by the 

use of the phrase ‘inappropriately interfered with’, or similar language. 

 

3.14 It is submitted that a judge should not be thought to be so independent as to 

be beyond being ‘disturbed’ by another’s words or actions. Nor should a 

judge seek to so protect or insulate himself or herself from the reality of life 

that he or she is not ‘disturbed’. A judge should be pre-eminently capable of 

feeling empathy and compassion, and should not be beyond offence or 

perturbation; even anger should not always be a stranger to a judge. 

Provided that the ‘disturbance’ leads to an appropriately thoughtful and 

considered response, it will be justified. In order to dispense justice, a judge 

should be capable of understanding, if not necessarily always mirroring or 

approving of, the reality of his or her society’s lived experiences. 

 

 

Ad Rule 4 (1) and (2)  

 

3.15 This Rule appropriately encompasses both a judge’s official duties and private 

conduct. 

 

 

Ad Note 4A and 4B 

 

3.16 It is unclear why these Notes should not be Rules, as it clearly and succinctly 

expresses the primary purpose of the concept of ‘acting honourably’, and are 

substantive points of concern in their own right. 

 

3.17 Should preferably read: ‘…enhances [with] the public trust’. 

 

 

Ad Rule 5 

 

3.18 This Rule appropriately explicitly applies also to the extra-judicial conduct of a 

judge. 

 

 

Ad Note 5C 

 

3.19 This Note, by including the concept of ‘moral turpitude’, appropriately 

indicates a ‘zero tolerance’ approach in regard to offences involving, for 

example, dishonesty. 
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Ad Rule 7(2) 

 

3.20 The Rule may read more easily with the following minor insertions: ‘…judicial 

proceedings are conducted, and judges announce their decisions and 

supporting reasoning, in open court’. 

 

 

Ad Note 7C 

 

3.21 The content of this Note is so significant that it should be part of the Rule. 

 

 

Ad Rule 9(6) 

 

3.22 Should perhaps read: ‘…ceasing to be on active service’. 

 

 

Ad Note 9D 

 

3.23 This Note is perhaps more appropriately located as part of Rule 10 ‘Restraint’, 

rather than as part of Rule 9 ‘Diligence’. 

 

3.24 The Note may read more easily as follows: ‘…or of conduct evidencing 

arbitrariness or abusiveness, …’ 

 

 

Ad Rule 10(5) 

 

3.25 It is submitted that greater clarity is required regarding the nature of the 

concept of ‘personality issues’. Thus, for example, it should perhaps be 

qualified by the riders ‘undue’ and ‘if reasonably possible’; and could benefit 

from the following additional wording: ‘…should avoid, where reasonably 

possible, undue personal animosity’. 

 

3.26 The concept of ‘collegiality’ should be clearly distinguished from 

‘inappropriate loyalty without regard to the facts and circumstances, and to 

their significance and implications’. 

 

 

Ad Note 10A 

 

3.27 The intention, meaning and purpose of this Note may be better expressed by 

adding the following wording: ‘If public or extra-curial comment is 

required…’. This would assist to distinguish the purpose of the Note from the 

situation where a judge is required to comment on a particular judgment 

while handing down a ruling or judgment, or as part of judicial proceedings in 

court. 
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Ad Note 10B 

 

3.28 It is submitted that greater clarity is required regarding the nature and extent 

of what constitutes the ‘influence’ that the Note seeks to prohibit.  

 

3.29 It is submitted that it is unrealistic to suppose that judges do not engage each 

other in discussions about pending cases without either seeking to 

persuade/influence, or to be persuaded/influenced, or at least being open to 

that possibility. Indeed, it is precisely the purpose of engaging in both formal 

deliberations and informal discussions that a judge will seek to test his or her 

assessment or interpretation of the facts or the law. 

 

3.30 Consequently, perhaps the Note could be more helpfully phrased if the word 

‘unduly’ precedes the word ‘influence’. 

 

3.31 It is further submitted that the Rule (or at least the Note) should explicitly 

remove the requirement of (collegial) confidentiality when anyone, including 

a judge, seeks to exercise undue influence on a judge seized with a particular 

matter. 

 

 

Ad Rule 11(3) and (4) 

 

3.32 The prohibition in Rule 11(3) is acceptable, but Rule 11(4) should be 

amended to read ‘…personal benefit or gratification, or any advancement or 

gratification for any other person, including any immediate family member.’   

See, further, the discussion ad Note 11B below. 

 

 

Ad Note 11A 

 

3.33 Should read: ‘favour[a]itism’ 

 

 

Ad Note 11B 

 

3.34 The Note appropriately uses the term ‘receive’ rather than the narrower 

concept ‘accept’, which may require proof of intention, thus making a finding 

of misconduct unnecessarily more difficult and less likely. 

 

3.35 However, the Note, or preferably the Rule itself, should reflect the broader 

concept of ‘undue gratification’, rather than the concept of ‘benefit’. The 

former term is used in the Prevention and Combating of Corrupt Activities 

Act, 2004, particularly s. 8 concerning judicial officers, and it is appropriate 

for this Code to signal its support for the values and standards of conduct 

established there.  
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3.36 It is further submitted that the phrase ‘personal benefit’ is unduly narrow in 

that it fails to encompass also the preferable broader category of prohibited 

gratification for any ‘immediate family member’ of the judge, which is the 

category considered relevant in s.7(1)(f) of the JSC Act. Consequently, it 

should perhaps be amended to read ‘…attainment of gratification for the 

judge or an immediate family member’.  

 

3.37 Although beyond the mandate of this Ad Hoc Committee to amend, it is 

noted in passing that the view is held that the definition and extent of 

‘immediate family member’ in the JSC Act is already unduly narrower than 

the category of persons envisaged in, for example, the Code of Conduct for 

Members of the Executive, promulgated in terms of the Executive Members 

Ethics Act, 1998. The definition of ‘family member’ in Clause 1 of that Code 

includes a parent. 

 

3.38 Further, the Note, or preferably the Rule, should include a prohibition also on 

‘…any special favour, [or] dispensation or gratification from potential litigants 

or members of the legal professions, or from any other person. N[n]or 

does…’.  This would explicitly clarify that it is unacceptable for a judge to 

accept a special favour from, for example, a colleague, a superior, the JSC or 

the executive. 

 

3.39 Should preferably read: ‘…does not ask for [n]or receive[s]’ 

  

 

Ad Rule 13(1) 

 

3.40 Should perhaps preferably read: ‘…may not hold, or perform duties 

associated with, any office of profit…’.  

 

 

Ad Rule 13(3) 

 

3.41 Should preferably read: ‘…unless such activities are incompatible with [the] 

confidence in[,] the impartiality or [the] independence of the judge…’.  

 

 

Ad Rule 13(4) 

 

3.42 Should preferably read: ‘…separation[s] of powers…’. 

 

 

Ad Rule 13(5) 

 

3.43 It is suggested that the Rule should be amended as follows: ‘…and the like, 

without compensation[.’], provided that the judge shall recuse himself or 
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herself from any subsequent legal proceedings regarding the matter 

concerning which such advice was given.’  

 

 

Ad Rule 13(6) and (7) 

 

3.44 Should preferably read: ‘…incompatible with [the] judicial office.’ 

 

 

Ad Rule 13(9) 

 

3.45 It is suggested that the Rule is amended as follows: ‘…public benefit trust, but 

is not entitled to receive any remuneration for such services, and provided 

further that the judge shall recuse himself or herself from any subsequent 

legal proceedings involving any such entity.’ The view is held that it is 

preferable to provide clearer guidance concerning the necessity for judges 

appreciate the implications of their extra-judicial conduct, even quite lawful 

and legitimate conduct, to ensure that they avoid creating any impression of 

partiality and to ensure that justice is seen to be done. 

 

 

Ad Rule 13(10) 

 

3.46 For the same reasons as discussed in regard to Rule 13(9) above, it is 

suggested that the Rule is amended as follows: ‘…conducts business, the 

judge ma[n]y not perform an executive function[.’], provided that the judge 

shall recuse himself or herself from any subsequent legal proceedings 

involving such entity.’ 

 

 

Ad Rule 13(11) 

 

3.47 For the same reasons as discussed in regard to Rule 13(9) and (10) above, it is 

suggested that the Rule is amended as follows: ‘A judge may be a director of 

a section 21 company[.’], provided that the judge shall recuse himself or 

herself from any subsequent legal proceedings involving such entity.’ 

 

 

Ad Rule 14(3) 

 

3.48 As submitted above, the Rule should explicitly include reference to 

‘…advantage, [or] privilege, benefit or gratification’.  

 

 

Ad Rule 16(2) 

 

3.49 Should preferably read: ‘…no[t] longer on active service…’ 
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Ad Note 16D 

 

3.50 Should preferably read: ‘…does not…’ 

 

 

 

 

End of submission 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


