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Introduction

The Democratic Governance and Rights Unit generally welcome the Code. We especially welcome the attempt to deal with conflicts of interest and outside sources of income. The Constitution of the Republic of South Africa, Act 108 of 1996 acknowledges the right of every person to equality before the law and to equal protection of the law. To ensure that this constitutional guarantee is achieved, independent judiciary is imperative. Independence is manifested in impartiality in the application of the law, security of tenure and transparency, the authority to govern itself in issues concerning its independence, as well as probity and integrity. Thus, judges are bestowed and clothed with independence in their adjudicative process so that they can dispense justice without fear or favour, in accordance with the facts, evidence and law presented to them. 
General Comments

· The code uses ‘Rules’ and 'Notes'. What's the purpose of the distinction and is there any difference in authoritative status? Indeed, some ‘Notes’ might be more adequately qualified as ‘Rules’.
Rule 4(2)

· What is meant by ‘compatible’? To what extent would an activity by compatible with the status of the judiciary? The section is broad and vague and we submit that it should be clarified what is meant by ‘compatibility’.

 Note 5C 

· It is not clear what exactly is meant by moral turpitude. The code needs to set out clearly what offences that involve ‘moral turpitude’ are.
 

 Note 6B
· The note urges the judges to ‘remain informed about changing social attitudes and values’. This statement is not clear and can be interpreted to mean that the judges need to follow the views of the society in giving out judgements. The question is what should happen in a situation where the society’s views are arbitrary towards a certain group? Should the judge follow such view? South Africa is a constitutional democracy and the values that should be followed are those laid out in the Constitution. It should be clear in the code that even though the judges need to be aware of the values and attitudes of the society, the primary guide is the Constitution.

Rule 10 (7)

· It is not clear what the standard for ensuring that a judge ‘does not express views in a manner which may undermine the standing and integrity of the judiciary’ is. The rule also seems to limit the judge’s freedom of expression, especially in restraining the judge in matters not currently before that judge in a court of law.

Rule 11(1) 

· It is unclear whether the rule also applies to Acting Judges. The code applies to Acting Judges in as far as they are acting. However, should acting judges resign their membership to political parties every time they act as judges? This seems not practical especially since acting judges act for a short period of time, after which they return to their positions.
· The issue of constitutionality is whether judges should be prohibited to be members of political parties (as provided for in the current draft Code) or whether judges could be members but not take participate in political activities.

· The rule can be seen as violating the right to association (s19 of the Constitution). However, on the other hand the Constitution requires that judges be independent and impartial (s165). If judges were prohibited to be members of political parties, then their right to association would be limited. However, such limitation must be reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, as prescribed by s36 of the Constitution.  
· The benchmark is that the judiciary must not only be independent, but also seen to be independent. The guarantee of judicial independence is for the benefit of the judged and the institution of the judiciary, not the judges. Public confidence in the judiciary is essential to the maintenance of an independent judiciary that enforces the rule of law. Judges’ right to political membership could be granted if these principles above take priority over this right. We submit therefore that Parliament must take an informed and adequate decision on the question of political membership, that will uphold these principles and will ensure that judges are effectively allowed to maintain independence of mind, and are seen to have independence of mind. Such independence of mind must transpire both in the courts and outside of courts.
· The recusal provision should be reinforced if judges are allowed to be members of political parties. It should clearly state that judges cannot sit on cases where one of the parties is linked to the political party they are a member of. 
Rules 11(6) and 11(7) 
· We submit that these rules do not belong under rule 11 but should instead be part of Rule 12
Rule 14(2)

· The Code needs to stipulate what is meant by ‘income or compensation that is incompatible with judicial office’. The rule seems too broad and vague.
