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1.1
INTRODUCTORY REMARKS 

The Commission for Gender Equality ( CGE ) is a Chapter 9 Institution and in terms of Section 11 of its empowering legislation obliged to evaluate legislation and make recommendations to the relevant legislature. This responsibility is exercised with the primary aim of promoting, protecting and developing gender equality in South Africa.

1.2 ESSENCE AND PURPORT OF THIS SUBMISSION

1.2.1 The CGE welcomes the proposed amendments to the Correctional Services Act number 111 of 1998. These amendments seek to bring the provisions of the principal Act closer to the Constitution by differentiating between “inmates” and “remand detainees” as well as lowering the threshold for medical parole. 

1.2.2 Although the CGE supports the proposals in the Correctional Matters Amendment Bill [B 41 -2010] it places on record its disappointment on the fact that little has been done to treat women inmates and remand detainees differently from men. In this regard the CGE believes that differential approaches should apply when decisions are taken to segregate women or place them on parole. 
2.
COMMENTS OF THE CGE
2.1
PROPOSED AMENDMENT TO SECTION 3 OF ACT 111 OF 1998 : CLAUSE 2


The proposed bill seeks to bring the detention of remand detainees in line with the Constitution as this category of detainees are held for a different reason in comparison with inmates. This category would comprise people held on account of being unable to pay bail, are faced with threats of violence or their bail conditions have not yet been finalized. This Bill [ B 41 -2010 ] is commendable to the extent that it seeks to fix the time and conditions under which remand detainees are held. In addition to this remand detainees are entitled to all the rights to which they could access outside of a correctional centre. Therefore, where possible substantive steps must be taken to ensure that these rights are protected and promoted within a correctional facility. 

Under the circumstances paragraph (d) does not promote the rights of remand detainees adequately and the CGE recommends the following :

(d) manage remand detainees  

be revised to read as follows :

manage remand detainees where such detainees will be placed in conditions and be allowed to exercise their rights save for those limited lawfully.
Such a construction will allow remand detainees to protect their rights to proper health care, visitation by family and legal representatives among others.

2.2 AMENDMENT TO SECTION 5 OF ACT 111 OF 1998 CLAUSE 3 in the BILL
2.2.1 The CGE is of the belief that a positive obligation must be placed on the executive to place remand detainees in conditions commensurate with the right to dignity and security as set out in Sections 10 and 12 of the Constitution. Accordingly, the CGE recommends that in paragraph (a) in Clause 3 of the Bill [41-2010] the Minister must by notice in the Gazette establish and review the detention facilities of remand detainees.
2.2.2 Paragraph (b) in this clause is supported because it limits the period for which a remand detainee can be held in a police cell. 

2.3 AMENDMENT TO SECTION 10 OF ACT 111 OF 1998 CLAUSE 4 in the BILL.
Remand detainees are entitled to detention under conditions where their rights would not be unfairly infringed. This requirement will be compromised with the proposed deletion of subsection (2) in the principal Act which allows remand detainees to acquire appropriate clothing and bedding. Such a proposal in Bill [B 41 -2010] is untenable. Therefore, the CGE recommends the retention of  Section 10 (2) in the principal Act.
2.4 SUBSTITUTION OF CHAPTER 5 – SECTION 46 (1) in the BILL
Section 46 (1) in Bill [B41 -2010] is in conflict with the Constitution because the rights of remand detainees cannot be restricted save for that of freedom. Furthermore, by proposing that remand detainees will be afforded amenities suggests that they are being treated as inmates. This is untenable because such a provision fails the test of Constitutional muster. Instead where remand detainees pose threats to the safety of others, themselves or rank as flight risks steps must be taken to restrict their rights and privileges specifically. Furthermore, the construction of Section 46 (1) suggest that the rights of remand detainees can be restricted. Such a step allows for the rights of remand detainees to be unlawfully restricted as a result of a poor understanding of what rights can be limited by correctional officials.
In terms of the above the CGE recommends that the word amenities not be applied to remand detainees and the word rights be used. In this regard the following is recommend herein :

Section 46 (1)  Remand detainees may be subjected only to the restrictions necessary for the maintenance of security and good order in the remand detention facility and retain all their rights save those limited lawfully.
2.5 SECTION 47 in the BILL
Where any restrictions are imposed on remand detainees these must be reasonable.  In this regard remand detainees should receive proper amounts of appropriate food such as sugar free products if diabetic or health food for pregnant mothers and the department should not be allowed to determine what amounts or the nature of products that are permitted in an arbitrary manner. It is expected that food and beverages especially in the case of remand detainees should be allowed unconditionally subject to security clearances unless the food is perishable or may pose a health risk. Therefore, the CGE is of the belief that this section cannot be supported in its current form and proposes the following :
That the word “reasonable” and “must” should be inserted to the proposed section to read as follows :

47. Subject to reasonable restrictions which may be prescribed by regulations remand detainees must be allowed food and drink from their visitors in the remand detention facility.
2.6 SECTION 49 B : DISABLED REMAND DETAINEES
This section relates to the detention of remand detainees who are disabled. The CGE does not support this clause in its current form because the National Commissioner has a discretion on placing disabled remand detainees separately. This should not be the case because the Department will fail to give priority to the various needs associated with disabled remand detainees. Furthermore, considering the fact that disabilities may include blindness, paraplegia and deficient hearing the Department of Correctional Services must have a positive duty of making suitable arrangements aimed at addressing the needs of remand detainees who have disabilities. Therefore, the CGE recommends the following changes to subsections (1) and (2) :
2.6.1 49 B (1) The National Commissioner must take necessary steps towards placing remand detainees with disabilities in separate detention facilities which are specifically designed to accommodate persons with disabilities.
2.6.2 Similarly subsection (2) should also be revised to read as follows :
The Department must provide, within its available resources, additional health care services, based on the principle of primary health care, in order to allow the remand detainee to lead a healthy life.
2.7 SECTION 49 C : AGED REMAND DETAINEES

The aged are a vulnerable group and where elderly persons are detained as remand detainees their vulnerable status requires that they be placed in single cells or separately.  It is probable that aged remand detainees may not be violent criminals and may also suffer from chronic health conditions in addition to being frail. Therefore the CGE cannot support this section in its current form and recommends a revision herein to read as follows :

49C (1) The National Commissioner must detain remand detainees over the age of 65 years in single or separate communal cells.

2.8 SECTION 49D : MENTALLY ILL REMAND DETAINEES

The CGE does not support subsection (3) in its current form because the Department of Corrections may fail in its duty to provide the requisite standard of support necessary for remand detainees who are maladjusted. Therefore, the following change is recommended :
49D (3) The Department must  where necessary, provide psychological services in order to support mentally ill remand detainees and promote their mental health.
3.
OTHER COMMENTS 

The CGE believes that women form the fundamental fabric of most family units. In many instances women commit economic crimes which are motivated by their desperate circumstances. In addition to this violent crimes committed by women are usually directed against abusive partners. Therefore, the CGE appeals to this Portfolio Committee to revisit the minimum period to be served by women before consideration for parole. This would not undermine the administration of justice because parole is subject to a two stage process. Simply put women can be considered earlier for parole and where it is justified be placed on parole. Should they not qualify then they will remain in detention. If placed on parole earlier they may take steps to reintegrate with their families especially where young children are involved.

In this regard the CGE proposes that women be considered for parole once they have served one third instead of half their sentences.

4.
CONCLUSION

The CGE is grateful for the opportunity extended by this Portfolio Committee to comment on the Bill herein. An important observation is that the proposed changes to the principal Act relating to medical parole are now reasonable. This is commendable and supported. Furthermore, a clear distinction between inmates and remand detainees is also being proposed in the Bill and strongly supported by the Commission. 

Against the above background the CGE has identified certain areas which will affirm the rights of disabled persons and women who are placed in detention and trusts that this Portfolio Committee will consider our recommendations favourably.

The CGE also takes this opportunity to wish the Honourable Members of this Committee all the best in their endeavours.
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