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Public hearing on Companies Bill 
Department of Trade and Industry 
 
 
 
Dear Sir 
 
 
COMPANIES AMENDMENT BILL 
 
 

1. Amendment of section 1 
 
Section 1(1)(cc) ‘“securities” means any shares, notes, bonds, debentures or other instruments, 
irrespective of their form or title, issued or authorised to be issued by a profit company for the purpose 
of raising capital’ :   
 
The definition makes specific mention of “shares, notes, bonds, debentures”.  Strate (the Central 
Securities Depository of South Africa) submits that “notes” and “bonds” do not belong to the 
Companies Act and should be deleted from the definition.  Bonds and notes are not defined and it is 
submitted that they fall outside the scope of the Companies Act. The Companies Act should regulate 
instruments such as shares, warrants and debentures. Shares are part of the equity share capital of a 
company and debentures and warrants may easily be converted to share capital at the option of the 
holder.  Debentures, like shares, can readily be used to obtain funds from the public. Bonds and notes 
are normally not issued to raise capital for the company. 
 
“Notes “and “bonds “are, just like “derivatives” and other instruments, defined as “securities” in the 
Securities Services Act. It is correct that the Securities Services Act regulates all forms of securities. 
The purpose and scope of the Securities Services Act and the Companies Act is distinct and 
materially different. The Companies Act is specifically focused on the legal relationships between a 
company and the owners of shares, warrants and debentures. The recognition of the legal 
relationship between a company and its shareholders award the shareholder certain rights vis-a-vis a 
company which is protected in the Companies Act. The shareholder is, for example, entered in the 
register of the company. In company law a shareholder enjoys a “bundle of rights” (personal rights) 
against a company which is quite unique in nature. This is materially different from loan capital and 
the legal relationships between a company and its creditors, such as the holder of a bond or note. It is 
clearly understood in practice that debentures (although not defined) do fall in the scope of the 
Companies Act, but not bonds and notes and other similar debt instruments. 
 
Also, the reference to “the purpose of raising capital” is problematic. In case law it is clear that shares 
can be issued for “a proper business purpose” that may be for other reasons than just raising capital, 
e.g. to facilitate a BEE transaction. It would be impractical to create “the raising of capital” as a test for 
the classification of “securities. 
 
Please also note that the reference to “authorised” capital is good for shares, but not for bonds and 
notes. Although in practice there may be a “bonds authorised amount” for issues, it is not “authorised” 
capital as the definition in the Companies Bill requires. 
 
In Strate, all equities (shares, warrants and debentures) in uncertificated form (listed or unlisted) fall 
under the Companies Act and must therefore be recorded on an uncertificated securities register. For 
bonds and other instruments like money market securities, we act according to our CSD Rules as 
issued in terms of the Securities Services Act, and not the Companies Act, since the SSA applies to 
all securities. Strate does not need to check whether these securities are issued or authorised to be 
issued by a profit company “for the purpose of raising capital”.  

 



It is therefore respectfully submitted that the “old” definition of “share” of the 1973 Companies Act 
should be used as a basis for drafting a definition of “securities” in the Companies Amendment Bill. 
It reads ( s 1(1) : “share, in relation to a company, means a share in the share capital of that company 
and includes stock; and in relation to an offer of shares for subscription or sale, includes a share and 
a debenture of a company, whether a company within the meaning of this Act or not, and any rights or 
interests (by whatever name called) in a company or in or to any such share or debenture)”. 
 
 

2. Amendment of s 37 of Act 71 of 2008 
 
“(9) A person 
(a) acquires the rights associated with any particular securities of a company when that person’s 
name is entered in the company’s securities register as a person to whom those securities have been 
issued or transferred; and 
(b) ceases to have rights associated with any particular securities of a company when the transfer to 
another person, re-acquisition by the company, or surrender to the company of those securities has 
been entered in the company’s securities register” 

 
Strate submits that this subsection should only apply to uncertificated securities. By the nature of 
uncertificated securities, they can only exist in the form of an electronic entry when recorded in an 
account/record/register as described in the CSD Rules.  
 
Legal certainty is best achieved when the exercise of rights are attached to a specific event such as 
upon entering on the legal record of ownership. In practice, with the current subregister system which 
allows for nominee holdings, not all beneficial owners are reflected on the electronic subregister 
(which is deemed to be part of the company’s securities register). Some beneficial owners are 
reflected on the sub-subregister which is not the legal record of ownership. However, the Securities 
Services Act and CSD rules also protect the exercising of rights of those security holders reflected on 
the sub-subregister. A beneficial owner may therefore exercise his voting rights in the company if he 
is reflected on the sub-subregister and has fulfilled certain requirements and gone through a 
prescribed process with the entity reflected on the subregister (nominee) in the CSD environment. 
 
In the case of certificated securities, rights may be transferred by way of common law cession and the 
beneficial owner may not be entered on the company’s securities register. The above clause would 
therefore go against common law principles and case law, such as Botha v Fick 1995 (2) SA 750 (A). 
 
It is submitted that in both (a) and (b) of section 37(9) the phrase “company’s securities register” is 
replaced with “uncertificated securities register or as determined in accordance with the rules 
of the central securities depository”. 

 
 
Thank you for the opportunity to make this submission. 
 
 
Yours faithfully 
 

 
 
DR MARIA VERMAAS 
 
Head : Legal Division 
 


