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COMPANIES ACT AMENDMENT BILL
SUBMISSIONS BY BUSINESS UNITY SOUTH AFRICA (BUSA)

19th November 2010
1. BACKGROUND

BUSA is a confederation of chambers of commerce and industry, professional associations, corporate associations and unisectoral organisations.  It represents South African business (See Annexure B - list of members) on macro-economic and high-level issues that affect it at the national and international levels.  BUSA’s function is to ensure that business plays a constructive role in the country’s economic growth, development and transformation and to create an environment in which businesses of all sizes and in all sectors can thrive, expand and be competitive. 

As the principal representative of business in South Africa, BUSA represents the views of its members in a number of national structures and bodies, both statutory and non-statutory.  BUSA also represents businesses' interests in the National Economic Development and Labour Council (NEDLAC).

Internationally, BUSA is a member of the International Organisation of Employers (IOE), the Pan-African Employers' Confederation (PEC) and the Southern African Development Community (SADC) Employers' Group. BUSA is also the official representative of business at the International Labour Organisation (ILO), African Union (AU) Social Affairs Commission and World Trade Organisation (WTO).

2. INTRODUCTION

The Portfolio Committee on Trade and   Industry (“DTI”) published the Companies Act Amendment Bill for public comment in November 2010.  
BUSA has been engaged with the development of the Companies Act over the past few years initially during the NEDLAC negotiations on the Bill and subsequent submissions to the Portfolio Committee on Trade and Industry. Following the Parliamentary process, BUSA engaged the dti on some of the errors in the Companies Act.  This was followed by submissions on input on the Rectification Notice and on the regulations.  Indeed, the process on the Companies Act has been unusual in a sense that the Act required an amendment prior to the Act being implemented.  We thank the Minister of Trade & Industry and the Department for creating space for engagement on the issues. 


BUSA hopes that all stakeholders will use the lessons from the Companies Act to improve approach to developing legislation in South Africa. We will improve our engagement processes, with parliament on legislative issues.  This experience also underscores the need for the introduction of the regulatory impact assessment (RIA) system in South Africa. This will ensure that the regulatory burden is reduced in the long run. 

We thank the Portfolio Committee for the opportunity to provide some input on the Companies Act Amendment Bill . Our submission is limited to key issues which we believe must be addressed.  However, we are also supportive of inputs from the following organisations
: 
We remain committed to the successful implementation of a modernised Companies Act and have supported the policy imperative to “to reform and simplify South African corporate law and to bring it in line with the international best practices”.  
3. SPECIFIC COMMENTS

1. Section 15

a.  Clarification is required because as the Act is currently drafted, section 15(2)(a)(ii) permits the MOI to alter the effect of an "alterable provision".  Section 15(2)(a) is framed in a permissive manner permitting the MOI to alter the effect of an "alterable provision".  This section does not, however, specifically prohibit a company from altering the effect of an "unalterable provision".  Although the words "unalterable provision" imply that such a provision cannot be altered, this is not actually stated anywhere in the Act. We note that although s65(8) permits a company to provide for a higher percentage than 50% for passing an ordinary resolution, this concession does not apply to a resolution for removal of a director. This is one (and may be the only) example of the Act stipulating what is unalterable.

b. An "alterable provision" is defined as "a provision of this Act in which it is expressly contemplated that its effect on a particular company may be negated, restricted, limited, qualified, extended or otherwise altered in substance or effect by that company's Memorandum of Incorporation". Is it intended that the balance of the provisions in the Act are, by implication, therefore unalterable?

c. The definition of an "unalterable" provision reads: '"a provision of this Act that does not expressly contemplate that its effect on any particular company may be negated, restricted, limited, qualified, extended or otherwise altered in substance or effect by a company's Memorandum of Incorporation or rules" (our underlining).

d. It is debatable whether or not an additional requirement such as the one used in the example above, would contravene the anti-avoidance provisions in section 6(1) which prohibit any agreement, resolution or provision of the MOI that is "primarily or substantially intended to defeat or reduce the effect of a prohibition or requirement established by or in terms of an unalterable provision" (our emphasis).  

2. Section 22

The Act provides in section 22(1)(b) read with section 22(3) that companies may not  trade under insolvent circumstances and can be required to cease trading if they trade under insolvent circumstances.  Currently, it is a commercial reality that many private and unlisted public companies in South Africa trade under technically insolvent circumstances (i.e. their liabilities exceed their assets) but are commercially solvent, for example where a company is funded by shareholders' loans.  If the Act remains unchanged, such companies contravene the Act and may have to cease trading.  Unfortunately the Amendment Bill does not deal with this commercial reality.  We submit that section 22 of the Act should be limited to commercial insolvency only. 

 It has been argued that the Companies Commission will practically not require all these companies to cease trading.  That may be so, but it does not cure the breach of the Act.  Furthermore, these companies, if audited, will not be able to obtain unqualified audited financial statements, as their auditors will not be able to comply with legislation and sign off that the relevant company is not in breach of any provision of the Act.

The use of the concept of insolvency, without distinguishing between technical and commercial insolvency is also unfortunate in the following instances – 

i. directors cannot be indemnified by a company nor can the company take out insurance for the director or company's benefit insofar as an indemnity has been provided, if the director "acquiesced in the carrying on of the company’s business despite knowing that it was being conducted in a manner prohibited by section 22(1)" (s77(3)(b) read with 78(6)(b)(i)).  This would mean that the directors of most companies cannot benefit from the indemnity and insurance provisions in s78 of the Act;

ii. s129(7) provides that "If the board of a company has reasonable grounds to believe that the company is financially distressed, but the board has not adopted a resolution contemplated in this section, the board must deliver a written notice to each affected person, setting out the criteria referred to in section 128(1)(e) that are applicable to the company, and its reasons for not adopting a resolution contemplated in this section."  Financially distressed is in turn defined to mean that at "any particular time … (i) it appears to be reasonably unlikely that the company will be able to pay all of its debts as they fall due and payable within the immediately ensuing six months; or (ii) it appears to be reasonably likely that the company will become insolvent within the immediately ensuing six months" [our emphasis].  As most companies in South Africa are technically insolvent, their boards will all have to, upon the Act becoming effective, pass a resolution not to put the relevant company in business rescue and they should then advise all affected persons of the technical insolvent status of the company.  This will have dire consequences, given the negative reputational impact of a statement that a company is insolvent.  In addition, given the provisions of s218, if the directors do not send out the aforesaid notice, they could face personal liability for breaching the Act.

3. Section  34
The amendment of section 84, as proposed in section 50 of the Bill, in effect renders section 34 of the Act superfluous. 

Section 84, as amended, clearly indicates that all public companies and state owned companies are required to comply with the provisions of Chapter 3 (as per section 34(1)), and the amended section 84(1)(c)(ii) states that the provisions of Chapter 3 will apply to private companies, personal liability companies and non-profit companies only to the extent provided for in the company’s Memorandum of Incorporation (as per section 34(2)).

It may be argued that the references in Chapter 3 to section 34(2) may lead to confusion, as section 34(2) and 84(1)(c)(ii) say exactly the same.  It is proposed that section 34 be removed from the Act.

4. Section 115

The definition of a holding company in the context of s115

S115 requires that the shareholders of a holding company must also approve the sale of all or the greater part of the assets or undertaking of the subsidiary company, on a consolidated basis will also constitute such a disposal by the holding company.   A holding company is defined to include a trust and a foreign company.  A trust is not capable of passing a special resolution and as such the provision in s115 should exclude a trust.  Furthermore, the Act cannot impose obligations on foreign companies (not registered in South Africa), for their shareholders to pass resolutions under a South African statute.  The reference to holding company in s115 should therefore also exclude a foreign company.

Time periods for launching an application under s 115

5. Although the introduction by the Amendment Bill of the time periods in section 115, being the periods in which a company must be required to take the passing of a special resolution on review or for a dissenting shareholder to take the matter on review, this concept is still problematic from a mergers and acquisitions perspective, given that such applications may take years to be resolved by our courts, pending which the relevant transaction may not be capable of implementation.  The legislator is requested to reconsider the underlying principle
6. .Section 136
BUSA is supportive of the proposal from the Banking Association on Section 136 (2) which is outlined as follows:

“In order to provide greater certainty and avoid ambiguity, we propose the following deletions (in brackets) and the following additions underlined.
“(2A) When acting in terms of subsection (2)-

(a)
a business rescue practitioner may not suspend any provision of:


(i)
an employment contract; or


(ii)
an agreement to which section 35A or 35B of the Insolvency Act, (Act No. 24 [or] of 1936) [applies] would have applied had the entity been liquidated;

(b)
a court may not cancel any  provision of –

(i)
an employment contract, except as contemplated in subsection (1); 


(ii)
an agreement to which sections 35A and 35B of the Insolvency Act, (Act No. 24 of 1936) would have applied had there been a liquidation;


(iii)
 an agreement or an agreement whereby security has been granted by the company or over the assets of the company.” 

7. Section  218 
We wish to bring to the legislator's attention one of the unintended consequences of the provisions of s218.  In terms of s78(2), no document may relieve a director from his duties in s75 and s76 or liabilities under s77 and any provision to this effect will be "void".  The principle as we understand, is that directors should not in any way be capable of being relieved of their duties and liabilities. However, as s218 provides that a provision which is stated to be void, will only be void of so declared by a court, a document may relieve a director of his duties and liabilities and such document will not be void (as intended by s78(2)) until a court has declared it to be void.  We assume this was not the intention of the legislator.  If not, s218 and s78(2) should be revisited (as should all other provisions which are stated to be void or invalid, to ascertain whether they should indeed only be void once a court has declared them so).

8. Commencement and implementation
The Minister of Trade and Industry is on record stating that the 2008 Act will become effective on 1 April 2011. Whilst BUSA has broadly welcomed the postponement, we remain concerned that limited progress has been made in ensuring that the requisite institutions are properly instituted. 
Further, we believe that the original intention of Parliament seems to be to provide companies with at least one year to prepare for the implementation of the provisions of the Act was prudent.  

As such we also propose that “section 225 be amended to indicate that the Act will become effective on a date determined in the Companies Amendment Act, which date may not be earlier than six months after the President assented to the Companies Amendment Act”.

.

4. CONCLUSION
It is our view that addressing issues outlined in our submission, as well as submissions from SAICA, IRBA, Banking Association, Deloitte, and Webber Wentzels will significantly improve the final Companies Act.  A finalised Companies Act is the first step and greater efforts will be required to ensure successful implementation. BUSA has already approached the Minister of Trade & Industry on issues relating to CIPRO which will be instrumental to the successful implementation of the Act. The Act will not be implementable unless challenges with CIPRO are addressed.

�Insert confirmed lists. 





